ATTORNEYS AND COUNSELORS AT LAW

RENTROP & MORRISON, P.C

39533 WOODWARD AVENUE, SUITE 21

SUSAN E. MORRISON BLOOMFIELD HILLS, MICHIGAN 48304
(248} 6:44-6978, Ext. 306 TELEPHONE (248)644-6976
E-mail: smorrison@rentropmarrison.com FACSIMILE (2483)644-7141

June 1, 2009

Mr. Kevin 5. McPonald

Ann Arbor City Attorney’s Office
City of Ann Arbor

100 N. 5" Avenue

P.O. Box 8647

Ann Arbor, M1 48107

Subject: City Place Site Plan / Ann Arbor, Michigan / City File No. SP09-07
Our File Number 1096.000

Dear Mr, McDonald:

1 have reviewed vour letter dated May 29, 2009 responding to my letter dated May 27, 2009, 1
respectfully disagree with the conclusions you have reached and ask that vou reconsider your position.
You indicate you have reviewed the “requirements of the ordinance and the facts regarding the placement
of this site plan.” but do not provide any specific facts upon which vou base your conclusion that the
Planning Commission procedure was acceptable. I have attached an affidavit of Thomas Whitaker listing
what City Place documents were on display in the lobby of City Hall even as late as May 11, 2009,

I would note that under Michigan law the rules governing construction of statutes apply with
equal force to the interpretation of municipal ordinances. Gorav. Citv of Ferndale, 456 Mich 704 (1998).
One rule of statutory construction equally applicable 1o Ann Arbor’s ordinances is that words are to be
given their natural and ordinary meaning. The requirement in the ordinance is that  site plan shall be
“displayed™” 24 hours a day, 7 days a week for af least one week prior to a planning commission and
couneil public hearing. Ann Arbor Code, Chap. 57, Sec. 5.136(2). The word “displayed” cannot logically
be construed as allowing as a substitute for an accurate site plan a stamped notice on a document referring
someone to check for later revisions af an office which is closed afier 5 p.m. and on weekends.

Your letter does not dispuie that outdated plans were on display prior to the Planning Commission
public hearing on April 21, 2009, but provides as justification that Council has the final authority to
approve site plans. However, the fact that City Council makes the final decision regarding a site plan does
not excuse an earlier failure to comply with this ordinance requirement. It is clear that the City Council
can only review a site plan after receiving a report and recommendation from the Planning Commission.
Ann Arbor Code, Chap. 57, Sec. 5.122(3). Because the ordinance requires a Planning Commission
recommendation, any recommendation that is based on a procedure contrary to ordinance compels
Council to remand this matter so that the ordinance procedure can be properly followed, Just as failing to
strictly adhere to a statutory procedure can cause an ordinance to be void, so too the City’s faiture to
adhere to the site plan procedure in its own ordinance causes the Planning Commission recommendation
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to be void',

After Mr. Whitaker alerted the City to the outdated plans on display in the City Hall lobby, the
City sometime after May 11, 2009 replaced the site plan on display with a newer version. However,
there is still confusion existing with what is on display. It should be noted that as of Friday May 29,
2009 several pages of the site plan on display in the City Hall lobby have different revision dates than the
pages of the plan {in reduced format) included in the City Council packet for June 1, 2009, If Council
were to act on the plan pages included in the Council packet, there is the potential for a new violation of
Chapler 57, Sec. 5.136(2) because three of the plan pages on display (A3.9B, A3.10B and B}.1) are
revisions dated April 9, 2009, and the counterpart pages in the Council packet for A3.9B and A3.10B are
revisions dated March 6, 2009, and for page B1.1 a revision dated March 13, 2009%,

in fairpess to Ann Arbor’s citizens, we ask that yvou reconsider vour response and request that
City Council remand the City Place site plan for a new hearing before the Planning Commission that
complies fully with Ann Arbor ordinances.

Please include this letter and attached affidavit as part of the record of City Council proceedings
on June 1, 2069,

Respectfully submitted,
REVTROP & MORRISON, P.C.

S”usan E. Mort ison

Enclosure

ce: Mayor John Hieftje
City Council Members
Stephen K. Postema
Thomas Whitaker

See. e.z. Keatine Infernational Corporation v Orion Township, 51 Mich App 122, 125 (1974)
aff’d 395 Mich 539 (197%)

Failure to strictly adhere to the requirements of an enabling act voids any
zoning ordinance passed pursuant to that enabling act.

Therefore, because of someone’s faiture to fil} in the blanks on a
standard notice form, the attempt to rezone plaintiffs’ property is void.

"Mr. Whitaker’s attached affidavit aiso describes the confusion in exhibit dates between the on-
line staff report and the copy of the staff report delivered to the Planning Commission members prior ©
the Aprii 21, 2009 Planning Commission meeting.
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AFFIDAVIT OF THOMAS WHITAKER
Thomas Whitaker, being duly sworn, deposes and states:
i. 1, Thomas Whitaker, am of full age and am competent to make this affidavit.

2. I reside in the City of Ann Arbor, Michigan and own property located at 444 8.
Fifth Street and 450 S. Fifth Street, across the street from the proposed project on Fifth Street
known as City Place. Iam President of the Germantown Neighborhood Association.

3. Pursuant to the Code of the City of Ann Arbor 4 site plan is required fo be
“displayed in a location in City Hall open to the public 24 hours per day, 7 days each week, for at
least one week prior to the City Couneil and Planning Commission public hearings.”

4. I reviewed what had been on display in the City Hall lobby for the City Place site
plan Pianning Commission public hearing and discovered that on May 4, 2009 and even as late
as May 11, 2009 the version of the site plan on display in the lobby was still a version of the site
plan with a cover sheet dated March 2, 2009. Stamped on the site plan pages was a message
stating “See planning dept, for latest revisions™. I made a video recording showing the dates of
site plan pages on display on May 4, 2009, The dates on the sheets of that site plan are as
follows:

1 Cover Sheet 03/02/09

2 Existing Conditions 03/02/09

3 Removal Plan 03/02/09

4 Dimensional Site Plan & Alternate Layout 03/02/09

5 Grading Plan 03/02/09

6 Utility Plan 03/02/09

7 Drainage Are Plan, Storm Detention Calcs & Details 03/02/09

8 Soil Erosion Control Plan 03/02/09

9 Landscape Plan 03/02/09

10 Miscellaneous Details 03/02/09

11 Aerial Overlay Plan 03/02/09

12 Photometric Plan 03/02/09

B1-0B Floor plans 2/25/0%9

A3.4B and other elevation drawings showing a flat roofed, brick structure, as well

as multiple "alternate” configurations. All dated 3/6/09.
5. In contrast, the excerpts of the City Place site plan (in reduced format) attached to
the staff report that was distributed to Planning Commission members for the April 21, 2009
meeting consisted of the following documents:

4 Dimensional Site Plan & Alernate Layout 03/25/09*
9 Landscape Plan 03/25/09%

A3.9B Building Elevations 03/06/09

A3.10B Building Elevations 03/06/09

B1.1 Floor Plans 3/13/09*

B1.2 Accessory Building 04/15/09%
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6. As can be seen by the dates of the documents delivered to and acted on by the
Planning Commiission, only the 2 drawings dated 3/06/09 were part of the documents on display
in the City Hall lobby. None of the other drawings (marked with asterisks) were available for
review by the public afler business hours, and in addition, drawing B1.2 (prepared 4/15/09) was
not available for a full 7 days prior to the public hearing.

7. In addition, it should be noted that there was a discrepancy between the on-line
version of the site plan attachments to the planning statf report compared with the hard copy
delivered to Commission members. A copy of the on-line version of the City Place staff report
attachments which I printed from the City’s website on 4/20/09 is attached as Exhibit A, This
included revision dates of 4/9/09 on pages A3.9B and A3.10B, whereas the version of the staff
report delivered to the Planning Commission members had revision dates of 03/06/09 for those
pages (see paragraph 5 above).

8. After 1 alerted the City to the outdated site plan on display in the City Hall lobby a
newer version of a site plan for City Place was put on display sometime after May 11, 2009, this
time without the phrase stamped onto it as described in paragraph 4 above.

9. The City Council packet for its June 1, 2009 meeting has tncluded a planning staff
report on the City Place site plan with the same site plan excerpts as included in the packet to
Planning Commission members {see paragraph 5 above). However, several of these pages have a
different revision date than the comparable pages of the City Place site plan on display in the City
Hall lobby which I reviewed on May 29, 2009. Three of the plan pages on display (A3.9B,
A3.10B and B1.1) have revisions dated 4/9/09, whereas the comparable pages in the Council
packet {a copy of which I reviewed from the City of Ann Arbor website} have revision dates of
3/06/09 for pages A3.98 and A3.10B and a revision date of 3/13/09 for page B1.1.

Further Affiant Sayeth Not.

Date Thomas Whitaker

STATE OF MICHIGAN )

188

COUNTY OF )

Subscribed and sworn to before me this _ day of , 2009,
, Notary Public

State of Michigan, County of
Acting in the County of ., Michigan
My commission expires:
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City Place

Prepated by Ann Arbor City Plaaning D epariment

EXHIBIT A
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