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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

THERESA BASSETT and CAROL
KENNEDY, PETER WAYS and JOE
BREAKEY, JOLINDA JACH and
BARBARA RAMBER, DOAK BLOSS and

GERARDO ASCHERI,
Plaintiffs, Case No.
Hon.
VS.
RICHARD SNYDER, in his official capacity
as Governor of the state of Michigan,
Defendant.
COMPLAINT

Plaintiffs, Theresa Bassett, Carol Kennedy, PetaydVJoe Breakey, JoLinda Jach,
Barbara Ramber, Doak Bloss, and Gerardo Aschelteftively “Plaintiffs”), seek declaratory
and injunctive relief, pursuant to 42 U.S.C. § 1988m Public Act 297 of 2011, the Public
Employee Domestic Partner Benefit Restriction Adtich violates the Fourteenth Amendment
to the United States Constitution by stripping figrhiealth care benefits only from the
committed same-sex domestic partners of certairagdylesbian public employees within the
State of Michigan while allowing public employeegher family members access to such
benefits, and by preventing public employers frdferang such benefits to employees’ same-
sex domestic partners in the future. (Ex. A, 2Midh. Pub. Acts 297.)

INTRODUCTION

1. Family health insurance coverage is a valuableqdfadhe compensation Michigan

public employees earn. Some municipalities andragovernment employers extend family
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health insurance coverage to employees’ unmaroetegtic partners (whether of the same or
opposite sex).

2. Plaintiffs Bassett, Ways, Jach, and Bloss (the fieldmployee Plaintiffs”) are
lesbian and gay public employees whose compensatitudes family health insurance
coverage. Plaintiffs Kennedy, Breakey, Ramber, Ascheri (the “Domestic Partner Plaintiffs”)
are the committed same-sex partners of the Pubigl&/ee Plaintiffs, who have been covered
by the family health insurance voluntarily providegtheir partners’ employers.

3. The employers of the Public Employee Plaintiffs] ather public employers in
Michigan, have established family health benefitegpams that extend coverage to individuals
who live with and share finances with employeeshaut regard to the nature of their
relationships. These programs comply with the Mjah Constitution and applicable case law.

4. On December 22, 2011, Defendant Michigan Governchdd Snyder reviewed,
approved, and signed House Bill 4770, the Publiplegee Domestic Partner Benefit
Restriction Act, which then took immediate effestRublic Law 297 of 2011 (the “Act”). (Ex.
A.) The Act prohibits certain public entities inidliigan from offering family health coverage to
their employees’ domestic partners.

5. The Michigan Constitution prohibits same-sex cosfitem marrying.

6. Because unmarried opposite-sex couples can bedayit#esfor family benefits
by marrying, and employers remain free to offerifainealth care benefits to any other family
members, including aunts, nieces, siblings, or icsyshe only family members whom the
Public Employee Domestic Partner Benefit Restriicéiat bars from receiving family health

care benefits are the domestic partners of lesdmangay workers. The Act therefore imposes
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on gay and lesbian employees’ families alone thhddns of being uninsured or underinsured:
financial hardship, health-related anxiety, strassl medical risk.

7. Categorically eliminating the possibility of receig family health coverage for
lesbian and gay public employees’ domestic partr@rkile leaving other family members,
including opposite-sex spouses, eligible to recéaweily coverage—discriminates against the
Public Employee Plaintiffs by treating them diffetly from other similarly situated public
employees.

8. As described below, each of the Plaintiff couplas been in a committed
relationship for between seventeen and twentyyfeas. While one Plaintiff couple is legally
married, their marriage is not recognized underbiyjan law, and thus the phrase “domestic
partners” is used in this Complaint to describeRkentiffs because the title of the law
challenged here makes clear that the State hastedrthem for discrimination as “domestic
partners.”

9. The Public Employee Plaintiffs will lose family H&ainsurance coverage for
their committed domestic partners, and all of tlweriestic Partner Plaintiffs will lose their
present health insurance coverage, or have alleatitheir coverage. The Act will particularly
harm those Domestic Partner Plaintiffs who needorggmedical care for serious chronic
conditions, such as Plaintiff Barbara Ramber, wae glaucoma and arthritis.

10. Plaintiffs will suffer these irreparable harms hes@ of their sexual orientation
and sex.

11. The Public Employee Plaintiffs are similarly sitedtin every relevant respect to
their heterosexual coworkers who are married aigibé to receive family coverage for their

spouses as part of their employment compensaidaintiffs’ employment is no less
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demanding, and their service to the public no \edsable, than that of their married
heterosexual coworkers.

12.  There is no legitimate—let alone important or colinpg—governmental interest
in categorically barring lesbian and gay public &gees, including Plaintiffs, from accessing
the same health insurance benefits that heterosemoyees can share with their families.

13.  The Public Employee Domestic Partner Benefit Retstn Act is the result and
expression of discriminatory animus toward gay stian individuals and families, and
violates both the Equal Protection and Due ProCémsses of the Fourteenth Amendment to the
United States Constitution.

PARTIES

A. Plaintiffs

Plaintiffs Theresa Bassett and Carol Kennedy

14. Plaintiffs Theresa Bassett and Carol Kennedy asieleats of Ann Arbor,
Michigan.

15. Theresa works for Ann Arbor Public Schools. Shelbeen employed by the
district for twenty-eight years and has earnedtenTheresa teaches math to sixth- and
eighth-graders at Slauson Middle School in Ann Arb®he has a Master’s Degree in
Educational Leadership and is currently workingadviaster’s Degree in Social Work.

16. Theresa has been in a committed relationship véttphartner, Plaintiff Carol
Kennedy, for twenty-five years. Theresa and Ceeteébrated their commitment in a
Unitarian Universalist Church ceremony in 1990 amale legally married in California in
2008. They also registered as domestic partndhstixe City of Ann Arbor irl993. Theresa

and Carol are financially interdependent. They olar home jointly and maintain a joint
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checking account. In addition, each is the printsgeficiary of the other’s will and life
insurance policy.

17. Theresa and Carol have raised six children togekiaya, Olivia, Ben, Charlie,
Sam, and Finnian (“Finn”) Bassett-Kennedy, rangmgge from six to twenty.

18. Carol has worked from the couple’s home as a deymavider since 1993.
Because she is self-employed, she does not haessatxher own employer-provided
benefits plan.

19. Carol is currently covered through the school aisg “Other Qualified Adult”
plan. Theresa pays taxes on the value of thisragee Carol will lose her health insurance if
the Public Employee Domestic Partner Benefit Retstn Act remains effective.

20. Carol's age (fifty) and her family history of breé@sincer mean that independent
health care coverage for her would be very expensio keep her premium down to $250
per month, Carol would have to accept a $2,500 ctdzle and pay many medical expenses
out of pocket; alternatively she could pay a premaf about $800 per month for more
comprehensive coverage. This added cost wouldgngiderable pressure on the family’s
finances, which are already strained by a mortgagkthe costs of sending two children to
college.

Plaintiffs Peter Ways and Joe Breakey

21. Plaintiffs Peter Ways and Joe Breakey are residdmsn Arbor, Michigan.

22. Peter is employed by Ann Arbor Public Schools. hde served the school district
in multiple capacities: as a consultant, as a ekattministrator, as a high school dean, and as

a teacher. He currently teaches middle schodleaAnn Arbor Open School.
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23. Peter and his partner, Plaintiff Joe Breakey, H@ean together for more than
twenty years. In 1998, Peter and Joe held a camenit ceremony that was attended by more
than one hundred friends and family members. RetéiJoe are financially interdependent.
They own their home jointly. They are the primbgneficiaries of each other’s wills and
have given each other power of attorney for finahand medical decisions.

24. Peter and Joe are together raising their nine-gkebadaughter, Aliza Breakey-
Ways.

25. Joe has a Master’s Degree in Social Work and wasks licensed therapist with
his own private practice. He does not have adoels own employer-provided benefits plan
because he is self-employed. The flexibility oingeself-employed allows Joe to be home
when Aliza comes home from school in the afternoons

26. Peter’s health insurance plan through the schaticli currently covers Joe. Joe
also presently receives dental and vision insurédmoeigh Peter’'s employee plan. Peter pays
taxes on the value of Joe’s benefits.

27. If the Public Employee Domestic Partner BenefittRetson Act remains in
effect, Joe will lose his health coverage and bistal and vision coverage. Because finding
comparable individual insurance for Joe would beesmely expensive, Peter and Joe have
considered moving back to Washington state, soRbtdr could take a job that provides
family benefits for which Joe would be eligible.

Plaintiffs JoLinda Jach and Barbara Ramber
28. Plaintiffs JoLinda Jach and Barbara Ramber areleess of Kalamazoo,

Michigan.
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29. JoLinda has worked for the City of Kalamazoo foenty-four years. During that
time she has held multiple positions in informatiechnology; she currently serves as a
senior systems analyst for software applicatioms@nject management.

30. JoLinda and her partner, Plaintiff Barbara Rambavge been in a committed
relationship for seventeen years. In 1997, theyedhaommitment ceremony in California.

31. JoLinda and Barbara are financially interdependdiey jointly own their home.
Each has granted the other power of attorney f@anicial and medical decisions. The couple
has two children, Dylan and Jordan Ramber-Jach.

32. Barbara works part-time in the food-service diwisad Kalamazoo Public
Schools.

33. Last year, Barbara was hit in her left eye by a&bali. The injury has
permanently damaged her eyesight and she has gedefpaucoma. To prevent blindness,
she must take daily medication. Barbara has a&lsently been diagnosed with rheumatoid
arthritis, which limits the mobility of her handaawrists.

34. Through December 31, 2011, Barbara was covered Jdadiéenda’s health care
plan provided by the City of Kalamazoo. JoLind&gaxes on the value of the coverage for
Barbara and contributed to the cost of Barbarasnums.

35. As a result of the Act, Barbara lost her healtlurasce coverage through the City
of Kalamazoo as of January 1, 2012. JoLinda antidda are now exploring alternative
methods of coverage for Barbara. The severityeofdye injury and her arthritis will make it
very difficult for Barbara to find individual he&linsurance, and if she does find an
individual plan that is willing to enroll her, tl@verage is likely to be more expensive than

the family can afford. Barbara could purchasethaakurance coverage from the school
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district where she works, but the premiums woulst t@r $540 per month—more than half
of her monthly take-home pay. Her present medioativould cost Barbara more than $300
per month if insurance did not cover them.

Plaintiffs Doak Bloss and Gerardo Ascheri

36. Plaintiffs Doak Bloss and Gerardo Ascheri are rexsig of East Lansing,
Michigan.

37. Doak has worked for Ingham County for more thartean years. He currently
serves as Health Equity and Social Justice Coaatifiar the County.

38. Doak has been in a committed relationship withplaitner, Gerardo Ascheri, for
eighteen years. Doak and Gerardo met when theg lah working on a musical production
for a community theater—Doak was the director aeda@lo was the audition accompanist.

39. Doak and Gerardo are financially interdependdittey have given each other
power of attorney for medical and financial deaisio

40. Gerardo is currently self-employed as a pianohtega@iving piano lessons in the
couple’s home. He taught piano on a part-timedodsough Michigan State University’s
community outreach program for seventeen yeatsoadth he no longer does so. For many
years, Gerardo has not been able to access heatthage through his own employment.

41. Gerardo has in recent years received health insaras well as dental and
vision insurance, through Doak’s employer, Inghaoui@y. Doak contributed to the
premiums and paid taxes on the value of Gerardenefits.

42. Gerardo has high blood pressure and high chotdsterd is currently taking

medication for these conditions.
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43. If the Act remains in effect, Gerardo will loseslioverage through the County.
Gerardo and Doak have looked into purchasing iddiad coverage for Gerardo; he would
have to pay premiums of $500 per month for heakliance with a $1,500 deductible and a
50% co-payment on prescriptions; this coverage @vaot include dental or vision.

Gerardo’s present medications would cost the famitye than $130 per month if insurance
did not cover them.
B. Defendant

44. Defendant Richard Snyder is sued in his officigdazaty as Governor of
Michigan. Governor Snyder is a person within theamng of 42 U.S.C. § 1983 and was
acting under color of state law at all times reteva this Complaint. The Governor of
Michigan has the duty and authority to transacéaéicutive business with the officers of the
government and the duty to ensure that the lawfa#hdully executed. Mich. Const. 1963,
art. V, 8 8. The Governor is also charged withesuiging the official conduct of all
executive and ministerial officers and ensuring #iboffices are filled and all duties
performed.ld. Governor Snyder reviewed and approved H.B. 4H®was and is directly
responsible for the implementation and enforceroéttie Act.

45. Plaintiffs allege that the Defendant intentiongdrformed, participated in, aided
in, and/or abetted the acts averred herein, iseli@bPlaintiffs for the relief sought herein, and
will injure Plaintiffs irreparably if not enjoined.

JURISDICTION AND VENUE

46. Plaintiffs bring this action under 42 U.S.C. 88 398nd 1988 to redress the

deprivation under color of state law of rights secuby the United States Constitution.
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47. This Court has original jurisdiction over the subjmatter of this action pursuant
to 28 U.S.C. 88 1331 and 1343 because the mattemniroversy arise under the Constitution
and laws of the United States.

48. Venue is proper in this Court under 28 U.S.C. 8§ 11BY because, upon
information and belief, the Defendant resides witihis District, and a substantial part of the
events that gave rise to Plaintiffs’ claims too&qgd within this District.

49. This Court has the authority to enter a declarajodgment and to provide
preliminary and permanent injunctive relief pursusmFederal Rules of Civil Procedure 57
and 65, and 28 U.S.C. 8§ 2201 and 2202.

50. This Court has personal jurisdiction over the Ddtert because he is a resident of

the State.
FACTUAL BACKGROUND
A. The History of Benefits for Michigan Public Employees’ Same-Sex Domestic
Partners

51. Public employers in Michigan provide certain valigalbealth benefits to
employees for their families, including subsidizetess to health care coverage for
employees’ opposite-sex spouses.

52. Prior to 2004, a number of Michigan public empl®yeoluntarily provided
family health benefits to same-sex domestic pastasrwell. Each public employer defined
its own criteria for who could qualify as a “domegtartner.” These programs typically
required, among other things, that domestic pastherthe same sex as the employee, share a
residence, and sign an affidavit or similar docunatesting to the committed nature of their

relationship and to their obligation to provide leather mutual support.

10
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53. In 2004, the Michigan Constitution was amendedtdude article |, section 25,
which states that “the union of one man and one avom marriage shall be the only
agreement recognized as a marriage or similar uoioany purpose.”

54. In 2005, then-Michigan Attorney General Mike Csegued an opinion regarding
the legality of the City of Kalamazoo’s domestictpar benefits. Cox opined that the
domestic partner benefit program was impermissiblger article |, section 25, because
benefits were contingent on the employee and hieeodomestic partner’'s committed
relationship. He asserted that

The provision of benefits itself does not violate tamendment, but the
benefits cannot be given based on the similaritthefunion or domestic
partnership agreement to a legal marriage. Inrotfeeds, Const 1963,
art. 1, 8 25 does not prevent the City of Kalamazbit elects to do so,
from conferring benefits on persons a city employeay wish to
designate as a recipient as long as the beneétsatr dependent on the
existence of a union that is similar to a marriagedefined by Michigan
law.

Constitutionality of City Providing Same-Sex Dome®artnership Benefits, Mich. Att'y
Gen. Op. 7171 (Mar. 16, 200%\ailable at http://www.ag.state.mi.us/opinion/datafiles/
2000s/0p10247.htm.

55. In 2007, the Michigan Court of Appeals held\ational Pride at Work, Inc. v.
Granholm, 732 N.W.2d 139 (Mich. Ct. App. 2007), that aeit| section 25 prohibits public
employers from providing health-insurance bené@ttheir employees’ same-sex life partners
on the basis of a domestic partnership relationstilge Court of Appeals noted that “[t]he
amendment as written does not preclude the extegiemployment benefits to unmarried

partners on a basis unrelated to recognition of Hgreed-upon relationshipfd. at 155.

11
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56. The Michigan Supreme Court upheld this ruling @&, reasoning that public
employers’ domestic partnership policies that weedined in terms oboth gender and the
lack of close blood connection” could not shareséhevo unique qualities with marriage
without being sufficiently similar that they vio&at article I, section 25National Pride at
Work, Inc. v. Granholm, 748 N.W.2d 524, 537 (Mich. 2008).

57. In light of this decision, some public employersised their health insurance
policies to voluntarily provide family health cdsenefits to unmarried employees who live
with an “Other Qualified Adult.” Employers madestie changes because both the Attorney
General and the Court of Appeals recognized treptbvision of benefits to employees’
same-sex partners was legal as long as it wasredicated on an agreement establishing or
affirming a particular type of relationship.

58. Each public employer that provides such benefifséds its own criteria for an
“Other Qualified Adult.” These criteria allow ameloyee to designate a person he or she
lives with and shares finances with as an Othefif@edaAdult, without any requirement that
the relationship be of an intimate nature. Theyp allow an employee to designate an Other
Qualified Adult of either the same sex or the ofjeosex. Employees are required to submit
documentation of shared residence, and, in songrares, of financial interdependence with
the Other Qualified Adult, to confirm eligibilityra prevent fraud. (Ex. B, City of
Kalamazoo Other Qualified Adult Criteria; Ex. C, ®Arbor Public Schools Other Qualified
Adult Criteria; Ex. D, Ingham County Other Qualdi@dult Criteria.)

59. Municipal and county employers that have provided@ther Qualified Adult”

or similar program include the Cities of Ann Artaord Kalamazoo, and the Counties of

12
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Washtenaw, Ingham, and Eaton. Public school distthat have provided health insurance
for unmarried partners include Ann Arbor, Birminglhaand Farmington.

60. Plaintiffs are lesbian and gay public employeestaed committed domestic
partners who participated in their respective elygl® health benefits plans as Other
Qualified Adults or a similar benefit offered unaedifferent name. Plaintiff public
employees and their Plaintiff domestic partners tinetapplicable eligibility requirements for
coverage at the time of enroliment and continuméet those requirements.

B. The Public Employee Domestic Partner Benefit Restrtion Act

61. On December 7, 2011, the Michigan Senate pas€®dM70 and its companion
bill, H.B. 4771, which prohibited public employefesm collective bargaining with respect to
health insurance coverage for unmarried adults. D&€ember 8, 2011, the Michigan House
of Representatives passed H.B. 4770 as amendduk byithigan Senate as well as H.B.
4771, and the bills were ordered enrolled. On bdxsr 13, 2011, H.B. 4770 and H.B. 4771
were presented to Defendant Richard Snyder foevewionsideration, and approval or
rejection in his capacity as Governor of Michigaddn December 22, 2011, Defendant Snyder
signed H.B. 4770 into law but vetoed H.B. 4771.

62. H.B. 4770, which became Public Act 297 of 201%itied the “Public Employee
Domestic Partner Benefit Restriction Act.”

63. The Act prohibits certain public employers in Migan from offering health
insurance benefits or any other fringe benefitsidividuals who share a residence with a

public employee and who are not married to the eygd, dependents of the employee as

13
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defined in the Internal Revenue Cdder, potential heirs of the employee as defined by
Michigan intestate succession laws.

C. Anti-Lesbian and Gay Animus Underlying the Public BEnployee Domestic
Partner Benefit Restriction Act

64. The title of the Public Employee Domestic Partnen&it Restriction Act
conveys its direct intent to prevent certain pubhaeployers from offering benefits to
committed same-sex couples, commonly referred td@sestic partners.”

65. The Act singles out lesbian and gay public empleya®d categorically denies
them, and only them, the ability to obtain emplofealth insurance benefits for their closest
family members—the partners with whom they shae# tives. The Act prohibits certain
public employers from providing health insuranceerage to the same-sex domestic partners
of public employees because Michigan does not r@zeghe marriages of same-sex couples,
its intestate succession laws do not cover dompatimers, and almost no domestic partners
would qualify as dependents under the Internal RegeCode.

66. In contrast, nothing in the Act prevents public éogprs from providing family
health insurance coverage to other family memisersh as aunts, uncles, parents, siblings,
nieces, nephews, or cousins, all of whom are dégtbinherit from an employee under
Michigan’s intestate succession laws.

67. The Act facially discriminates against lesbian gag public employees by
conditioning their employers’ ability to grant béiteto any domestic partner who is not an

IRS dependent on marriage or eligibility underldng of intestate succession, two statuses

1 Pursuant to the Internal Revenue Code, a taxpaggrclaim as a dependent an adult who receivee than

50% of his or her financial support from the taxgagnd has no more than $3,700 in gross annuafituil
income, and who either lives with the taxpayersarlated to the taxpayer in one of several listags by
blood, adoption, or federally recognized marriagé.U.S.C. 88 151(d), 152(d) (201 Exemptions, Standard
Deductions, and Filing Information, I.R.S. Pub. No. 501, at 12, 16-21 (2011) .

14
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that are unavailable to gay and lesbian employedsteir same-sex domestic partners under
Michigan law.

68. The House sponsors of the bills also made thearidinatory motivation clear in
public statements leading up to the bills’ passdge@:. instance, Representative Pete Lund
called one public employer’s decision to providest benefits “an absolute abomination” and
decried “this clearly political move that shiftsgpde’s hard earned dollars into the pockets of
same-sex partners.”

69. Proponents of H.B. 4770 wrongly characterized gngrémployee health benefits
for lesbian and gay families as “illegal.” For exale, the legislative analysis of H.B. 4770
and H.B. 4771 completed by the nonpartisan HouseaFAgency, dated September 6, 2011,
upon the report of those bills from committee,estah its “ARGUMENTS: For” section that
bill proponents contended these bills were necgdsazause “any public employer who
extends health care insurance to same-sex or dpggesi domestic partners is clearly
breaking the law.” The actual holdingétional Pride at Work, however, was that public
employers could not “provide health-insurance bésaé&h domestic partnemn the basis of a
domestic partnership.” 748 N.W.2d 524, 538 (Mich. 2008) (emphasis atjde

70. Similarly, the legislative analysis notes that biéproponents argue “these bills
are needed . . . because public employers . . theandemployees have found ways around the
law that is now a part of the Michigan Constitutiby avoiding the clearly prohibited
language barring health benefits for same-sex eerth The analysis recounts the various
ways that the benefit schemes provide benefiteol@yees’ “same-sex partners.” This
portion of the legislative analysis makes clearlileproponents’ desire to discriminate

against lesbian and gay public employees and taeilies on the basis of their sexual

15
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orientation and sex, as well as the attemptedestyatf couching such discrimination in
misstatements of existing law.

71. Unlike their heterosexual coworkers, lesbian andmlic employees cannot
marry their committed partners in Michigan, nor tia@y inherit from their same-sex partners
under state intestacy laws. Therefore, the Pibhployee Domestic Partner Benefit
Restriction Act effectively closes every door thatuld allow public employers to grant
health insurance coverage to gay and lesbian emgdgame-sex partners.

72. The Act also eliminates the public employers’ @pito define their own benefits
criteria and develop competitive benefits packdgestract the most qualified candidates for
employment. Moreover, the Act reverses many pubshployers’ policies of offering equal
compensation in the form of benefits, regardlessnoémployee’s sexual orientation or the
sex of an employee’s partner. The public polisiggporting broad extension of family
coverage—providing fair compensation, attractingrtby offering benefits competitive with
the marketplace, and reducing the stress infliotedmployees by family health
emergencies—apply equally to lesbian and gay p@btiployees like Plaintiffs who have
committed same-sex partners.

D. The Effects of the Public Employee Domestic PartndBenefit Restriction Act

73. By designation from the legislature, the Act tookmediate effect when
Governor Snyder signed it. Under the terms ofAbie coverage is terminated when
collective bargaining agreements or contractsvieae effective at the time the Act took
effect expire, which in some instances is as eaglyanuary 1, 2012. Thus, many of
Michigan’s gay and lesbian public employees, incigdPlaintiffs, have been stripped or

imminently will be stripped of family health carewerage for their domestic partners.

16
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74. Plaintiff public employees are highly skilled analwable employees, whose job
duties and contributions to their workplaces ar¢hee different from nor less valuable than
those of their heterosexual married coworkers agheir coworkers who live with another
relative qualified under Michigan intestacy law.

75. Each Public Employee Plaintiff seeks to maintam fdmily health insurance
coverage that he or she currently receives anelsrefpon as an important part of employment
compensation. Each Plaintiff established eligipilar such coverage at the time of
enrollment and remains eligible at the present.time

No Legitimate Governmental Interest Justifies Categrically Barring Localities
from Granting Benefits to Domestic Partners

76. No legitimate governmental interest—much less apmihimg or important
interest—justifies the restrictions imposed by B@mestic Partner Benefit Restriction Act.

77. While proponents of the Act claimed that it worddiuce cost to the State, the
State will save only negligible costs by barringmeipal and local government entities from
granting family health benefits to the domestidpars of gay and lesbian public employees.
In fact, providing family benefits accessible toy@and lesbian families has numerous
financial advantages, in that it allows public eaygrs to attract and keep talented employees.
Moreover, retaining such benefits is consistenhwichigan’s tradition of nondiscrimination
in employment. Not only is the Act disconnectezhirany valid goals of the State, but it was
motivated by prejudice against lesbians and gay poeely because of their sexual
orientation and/or the sex of their partners.

78. The Public Employee Domestic Partner Benefit Retsbn Act cannot have been
motivated by the State’s desire to save costsgdadhe claimed cost savings explain the

categorical exclusion in the law. First, the cadtdomestic partner benefits to public

17
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employers are limited because, among other reamppol of lesbian and gay employees
usually is very small, and not all employees in sa@x relationships enroll in such coverage.
Further, the Act contains exceptions that will aome¢ to permit public employers’ provision

of benefits to a wide variety of employees’ relat\and to any individuals (regardless of their
relationship with the employee) who do not residi whe public employee. These
significant omissions belie any contention thatehmination of unmarried partner benefits
was merely a cost-reduction measure.

79. An analysis of H.B. 4770 issued by the House Fiscgncy on June 21, 2011,
aggressively assumed that 66% of eligible employerdd enroll Other Qualified Adults in
their benefits programs. It ignored both the valtithe taxes employees currently pay to the
State on the benefits at issue and the value tfeatrg family health insurance benefits
provides to public employers. This analysis waadi flawed.

80. A Floor Summary issued by the Senate Fiscal Agemc@ctober 19, 2011, said
the bill would result in “an indeterminate amouhsavings for the State and local units of
government, depending on the number of public eygale’ domestic partners who would not
be eligible for medical and other benefits underliiils, and the cost of the benefits that
would not be offered.” The summary cited “receatiad from the Civil Service Commission
indicating that only 138 employees enrolled “tremestic partners and/or their partners’
dependents in the State’s Health Care benefits’plane Commission estimated that the
State would save a mere $893,000 in Fiscal Yeat-22012 were the bill enacted—which is
roughly 0.0019% of the State’s approximately $4lidn budget for that period. As passed,
the law applies to far fewer public employees thariginal scope, rendering any cost

justification for the bill even more patently phonlurther, the Senate Fiscal Agency’s

18
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conservative analysis failed to account for thelihood that heterosexual couples currently
participating in an “Other Qualified Adult” benefiprogram will marry and thus continue
receiving benefits. The numbers offered in thialgsis also sharply differ from those shown
in the House Fiscal Agency’s analysis, indicatingt tanti-gay animus, rather than concrete
and accurate cost data, were the basis for H.B).477

81. Upon information and belief, public employees wstme-sex domestic partners
comprise a small fraction of Michigan public emmeg. Additionally, employees receiving
health benefits for their same-sex domestic pastasr (unlike their colleagues in
heterosexual marriages recognized by the Statejithy the State on the value of those
benefits, thus providing the State with additiomgbme tax revenue to offset the costs of
those benefits.

82. Public and private employers who offer health beséd all employees without
discrimination achieve a number of economic andn@ss advantages, including the ability
to attract talented and highly skilled employeesrdase turnover, and improve employee
morale and productivity.

83. In addition to the positive effects it has on retong and retaining excellent
employees, offering nondiscriminatory health besa§ a core part of employers’
commitment to a diverse workforce.

84. In addition, on information and belief, some peaople® currently receive health
coverage through public employers as other eligabliélts would otherwise have no access to
affordable health insurance and would qualify fablcly funded health care, thereby costing

the State additional money.
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85. Further, on information and belief, some of theividlals currently receiving
health coverage through public employers as otligible adults or the children of other
eligible adults would otherwise go without healtburance or be able to obtain coverage only
under plans with fewer covered services, highepayments, and/or higher deductibles,
which in turn would reduce their access to prev@rdgdealth care and prompt responsive
treatment for health problems, which would ultinhatacrease the cost of their treatment.

86. Moreover, many of the costs of insuring the donegstirtners of public
employees are not borne by the State. In mangness, the public employers voluntarily
offering these benefits pay for them using locadliged funds; in some cases, the public
employees receiving the family benefits pay fonthe

87. The Act also permits public employers to providedfés to a wide range of
other family members, including those who can irtherder Michigan’s intestacy laws. In
addition, the Act bars benefits only for individsaesiding in the same household with public
employees, allowing public employers, if they soas$e, to provide coverage for any
individual who does not live with an employee. &ivthe minimal cost of providing such
benefits to gay and lesbian families and the nuoseexceptions that permit the governmental
entities to continue paying for health benefitsddrer members of unmarried employees’
families, it is clear that the Act is not rationjatelated to any legitimate interest in cost
containment.

88. Because of the positive effects on employee raoeiit, retention and morale,
and the reduction in costs caused by and to pefsored to go without health insurance,
many large and small public employers in Michigandishown a desire to provide health

coverage to a range of other eligible adults, idicig unmarried partners.
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89. Nationally, this type of equal compensation practas been adopted by
increasing numbers of public and private employ&tdeast twenty-four states and the
District of Columbia now offer health benefits asbian and gay state employees for their
same-sex domestic partneighe majority of Fortune 500 companies offer heb#hefits to
lesbian and gay employees for their same-sex dooEstners.

90. The U.S. Department of Labor’s Bureau of LaboriStias released a report in
July 2011 on the number of employers offering uniedrdomestic partner benefftsThe
report found that 33% of state and local governmarkers and 29% of private sector
workers in the United States had access to healthlienefits for unmarried domestic
partners of the same sex. The report further nibiaid33% of state and local government
workers and 25% of private sector workers had acteelkealth care benefits for unmarried
domestic partners of thapposite sex.

91. A number of private employers—who compete with Niyem public employers
for talented, skilled employees—extend family he&lenefits to lesbian and gay employees.
Such companies include General Motors, Ford, CéryBlow Chemical, Kellogg, and
Whirlpool (all of which are headquartered in Mictirg, as well as national employers with
presences in Michigan, such as Bank of Americagdoala, MillerCoors, Costco Wholesale,
Hilton Hotels, Home Depot, Marriott Internation8kars, Target, UPS, Walgreens, and Wells
Fargo. In addition to those national companiegeds of smaller private employers
headquartered in Michigan that compete directiyhiiblic employers for the most qualified

employees offer health benefits to lesbian andayagloyees and their families. All of these

2 The mere fact that the federal government callaad reports this data provides significant evigesf how

common it is for employers to extend benefits &irtinmarried employees’ partners.
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private entities have determined that the valugro¥iding benefits to employees’ domestic
partners exceeds the costs.

92. Michigan itself has declared a commitment to treagiay and lesbian public
employees equally. Executive Directive 2003-2dnsd by Governor Jennifer M. Granholm
on December 23, 2003, prohibits discriminationfua hasis of sexual orientation in public
employment. The Directive says: “[S]tate employitrawiicies and procedures that
encourage non-discriminatory and equal employmeattiges provide desirable models for
the private sector and local governments and lupteh successful policies and procedures of
private and public sector employees.”

93. This commitment notwithstanding, through the PuBlicployee Domestic
Partner Benefit Restriction Act, the State hagtutstd a policy of discrimination explicitly
designed to trump public employers’ voluntary psiwn of equal compensation to their
lesbian and gay public employees.

94. The Act also fails to advance any legitimate siatterests related to the
promotion of marriage. First, the Act does notitithe family members who can receive
health insurance benefits to spouses, but allowssascto benefits for siblings, parents, uncles,
and cousins, among other relatives, as well asvaitpbenefits to be provided to any
individual who does not reside with the public eaygle. Second, providing family coverage
to unmarried employees with long-term partners admggpromote marriage as applied to
lesbian and gay employees, because the law dogemuoit lesbian and gay couples to marry
in Michigan, and Michigan law forbids the State atsdocalities from recognizing valid
same-sex marriages performed elsewhere (inclutdmgiarriage of Plaintiffs Bassett and

Kennedy).

22



2:12-cv-10038-DML-MJH Doc #1 Filed 01/05/12 Pg 23 of 30 PgID 23

95. The State’s explicit policy of discrimination ifdfts significant harm upon
Plaintiffs, including depriving them of their coitational right to equal protection of the law
and imposing financial deprivations and emotionstrdss, all because of their sexual
orientation and their sex.

FIRST CLAIM FOR RELIEF

Equal Protection on the Basis of Sexual Orientatioand Sex

96. Plaintiffs incorporate by reference all of the fgoeng paragraphs as though set
forth fully herein.

97. Plaintiffs state this cause of action against Dé#en in his official capacity for
purposes of seeking declaratory and injunctivefeli

98. The Fourteenth Amendment to the United States @ofish, enforceable
pursuant to 42 U.S.C. § 1983, provides that “[nfat&shall make or enforce any law which
shall abridge the privileges or immunities of @tis of the United States . . . nor deny to any
person within its jurisdiction the equal protectimirthe laws.” U.S. Const. amend. XIV, § 1.

99. Defendant’s conduct violates Plaintiffs’ right tqual protection of the laws, and
specifically Plaintiffs’ right not to be denied eajyprotection on the basis of their sexual
orientation or sex.

100.Defendant denies equal compensation to Public BEyepl®laintiffs by
prohibiting their employers from voluntarily offeg “Other Qualified Adult” health
insurance coverage, with no constitutionally adégju@asons for this knowing and intentional
prohibition. Defendant’s conduct, policies, andgtices in limiting public employers’ health
benefits plans, including in particular Defendamt’glementation and enforcement of the

Public Employee Domestic Partner Benefit Restricéat, subjects Plaintiffs to intentionally
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differential, adverse, and inferior treatment baeaof Plaintiffs’ sexual orientation and
because of each Plaintiff's sex in relation togbg of his or her committed domestic partner.

101.Certain lesbian and gay public employees and Hagire-sex domestic partners
are excluded from obtaining family health insuranceerage because of their sexual
orientation and sex, since the Act restricts pubhployers from granting family health
insurance coverage to any person who lives witlpth®ic employee but is not married to the
public employee, a dependent of the employee,igibd to inherit from the employee under
Michigan’s intestacy laws. Thus, the Act discriaties both facially and as applied against
lesbian and gay public employees, including Plégtbased on their sexual orientation and
sex.

102.The Act is invalid under any form of constitutiorsgrutiny because it was
enacted for the improper purpose of disadvantagisgecific class, is founded in animus
against lesbian and gay Michiganders, and servésgitonate government interest.

103.Defendant’s acts, omissions, policies, and prastatieged herein were—and if
not enjoined, will continue to be—committed intemially and purposefully because of
Plaintiffs’ sexual orientation and sex in relattornthe sex of each one’s committed domestic
partner.

104.Public Employee Plaintiffs are similarly situatedeivery relevant respect to the
heterosexual public employees who are not barged fieceiving benefits under the Act
because they can marry under Michigan law, or tplepees with any of the multiple family
members identified in Michigan’s intestacy law wiemain eligible for benefits under the

Act.
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105.Defendant’s intentional exclusion of lesbian ang gablic employees, including
Plaintiffs, from eligibility to provide health insance for their domestic partners purposefully
singles out a minority group that historically lsagfered unjust and discriminatory treatment
in law and society based on group members’ sexsardal orientation.

106.Defendant’s categorical exclusion of Public Empl¥aintiffs from those
employees eligible to be granted family coverageelan their sexual orientation and sex is
subject to strict or at least intermediate constihal scrutiny, which Defendant’s conduct
cannot withstand because it serves no legitimaterpomental interests, let alone any
important or compelling interests.

107.The categorical bar on granting family health iaswwe to the class of lesbian and
gay public employees with committed same-sex dampattners violates the Equal
Protection Clause of the Fourteenth Amendmenteduthited States Constitution. Defendant
has been and is acting under color of state laall atlevant times in his implementation of
the Act and his resulting and purposeful violatadriPlaintiffs’ constitutional rights.
Defendant’s actions and omissions, and practicdgahcies, both facially and as applied to
Plaintiffs, violate Plaintiffs’ constitutional righ to equal treatment without regard to sexual
orientation or sex, under the Fourteenth Amendrteetite United States Constitution.

108.For the above stated reasons, the Domestic P&é&refit Restriction Act
deprives Plaintiffs of their rights to equal prdten of the laws as guaranteed by the

Fourteenth Amendment to the United States conistituin violation of 42 U.S.C. § 1983.
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SECOND CLAIM FOR RELIEF

Substantive Due Process

109.Plaintiffs incorporate by reference all of the fgoeng paragraphs as though set
forth fully herein.

110.The Fourteenth Amendment to the United States @otish, enforceable
pursuant to 42 U.S.C. § 1983, provides that n@ sthall deprive any person of life, liberty, or
property without due process of law. The abovesdiesd conduct by Defendant infringes
upon Plaintiffs’ fundamental rights and protectiity interests, and in so doing violates
Plaintiffs’ right not to be deprived of substantahee process.

111.The Fourteenth Amendment’s Due Process Clause siasstantive component
that protects against government interference futdamental rights and protected liberty
interests. All Plaintiffs have protected fundanamights and liberty interests in their private
intimate conduct and family relationships with th@mmitted same-sex domestic partners.

112.The Act’s categorical denial of eligibility for falp coverage to the class of
lesbian and gay public employees with committedesaex domestic partners, coupled with
the continued ability to provide family coveragehteterosexual employees’ legally
recognized spouses, various other dependents ktides eligible for intestate succession,
and individuals who do not live with the employess¢ Defendant’s conduct and omissions,
and policies and practices in connection therevsgectively, disproportionately, and
impermissibly burden Plaintiffs’ intimate familylegionships and subject Plaintiffs to
punishment and penalty based upon Plaintiffs’ agerof their fundamental rights and
protected liberty interests without compelling,itegate, or otherwise adequate reason, in

violation of Plaintiffs’ rights under the Due Pr@seClause of the Fourteenth Amendment.
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113.The categorical denial of eligibility for family gerage for lesbian and gay public
employees with committed same-sex domestic partaacsDefendant’s conduct and
omissions, and policies and practices in connectierewith, do not satisfy applicable
standards for the infringement of Plaintiffs’ fumaantal rights and liberty interests protected
by the Due Process Clause of the Fourteenth Amemidoeeause they are not supported by,
do not significantly further, and are not necessaryany legitimate or important, let alone
compelling, governmental interests.

114.The categorical denial of equal compensation irfah@ of family coverage for
lesbian and gay public employees with committedesaex domestic partners violates the
Due Process Clause of the Fourteenth Amendmehettnited States Constitution.
Defendant has been and is acting under color tf e at all relevant times in his
implementation of the Act and his resulting andpmseful violation of Plaintiffs’
constitutional rights. Defendant’s intentional gndposeful actions and omissions and
practices and policies, both facially and as appitePlaintiffs, violate Plaintiffs’ clearly
established constitutional rights, of which a rewdie person would have known, to due
process under the Fourteenth Amendment to the tSitates Constitution.

THIRD CLAIM FOR RELIEF

DECLARATORY AND INJUNCTIVE RELIEF
115.Plaintiffs incorporate by reference all of the fgoeng paragraphs as though set
forth fully herein.
116.This case presents an actual case or controvecsyibe there is an existing,
ongoing, real, and substantial controversy betwdamtiffs and Defendant, who have

adverse interests. This controversy is sufficieimimediate, substantial and real to warrant
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the issuance of a declaratory judgment becausetffmhave been stripped of family
coverage.

117.This case is ripe for consideration because itgussissues suitable for an
immediate and definitive determination of the leggits of the parties in this adversarial
proceeding, and Plaintiffs will each be subjectedreparable injury and significant hardship
if this dispute is not heard.

118.Plaintiffs’ claims are not speculative or hypothatj but rather involve the
validity of a law that was approved and put intacéoby Defendant Snyder; will apply to each
Plaintiff and other lesbian and gay public empl®yegth a committed same-sex partner; will
control each Public Employee Plaintiff's ability ¢ontinue receiving family coverage for his
or her committed same-sex domestic partner; ariddeirive Plaintiffs of the constitutional
rights pleaded herein.

119.The Act took immediate effect on December 22, 20Tke injury Plaintiffs have
suffered and will suffer from the Act’'s enforcemesnteal, immediate, actual, concrete and
particularized.

120.Plaintiffs seek permanent injunctive relief to dttheir constitutional rights and
avoid the injuries described above. A favorableigsien enjoining Defendant would redress
and prevent the irreparable injuries to Plaintdisntified herein.

121.The irreparable injuries Plaintiffs will suffer &g injunctive relief have no
adequate remedy at law or in equity. An injunci®the only way of adequately protecting
Plaintiffs from harm because no legal or other &iple remedy could effectively cure or
compensate for the invasion of Plaintiffs’ congtdnal rights, the harm the Plaintiff partners

will suffer in the absence of family coverage talgss their urgent, ongoing health needs,
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and the emotional harms of anxiety about family roera and of government-imposed
rejection and exclusion of one’s family.

122.The burden on the State of allowing public empleyadfected by the Act to
maintain family coverage for their lesbian and gayployees will be minor, given the small
number of such employees who are eligible and véwe lenrolled for family coverage, and
the negligible cost of providing the family coveeagvhereas the hardship for Plaintiffs of
going without access to this insurance coveragetieme and subjects Plaintiffs to enormous
financial hardship and risk of potential catast®jithe event of a partner’s serious iliness.
The balance of hardships thus tips heavily in fafd?laintiffs.

123.Declaratory relief under 28 U.S.C. § 2201 and Faldeule of Civil Procedure 57
Is appropriate, and the standards for injunctiiefrander Federal Rule of Civil Procedure 65

are met.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request thast@iourt enter judgment:
1. Declaring that the provisions and enforcement bfeBaant of the Act, which
forbids public employers from offering family coage to lesbian and gay public employees
with a committed same-sex domestic partner, vislRiaintiffs’ rights under:

a. the Equal Protection Clause of the Fourteenth Amemd of the
United States Constitution; and

b. the Due Process Clause of the Fourteenth Amendofi¢ime
United States Constitution;

2. Permanently enjoining enforcement by DefendanhefAct;
3. Awarding Plaintiffs their costs, expenses, andgaable attorneys’ fees pursuant

to, inter alia, 42 U.S.C. § 1988 and other applicable laws; and
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4. Granting such other and further relief as the Cdadgms just and proper.

Dated: January 5, 2012

Respectfully submitted,
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