




























Disposition. These include, for example, discussions of the following cases in a manner that is 

inconsistent and at odds with the City ' s arguments in its Motion for Summary Disposition: 

1. Magnuson)' City qf Hickory Hills. 933 F2d 562 (7th Cif. 1991 ): 

2. Board of Cty. Commissioners of Johnson County v GranT, 264 Kan 58 (1 998): and 

3. Loretto. supra, at some length. 

Plaintiffs intend to inquire about the purposes for such presentations and why. in the process 

of attempting to convince volunteer non-lawyers of the correctness of the CifY' s position and to 

signify that agreement for unclear legal or political purposes, it was necessary for Ms. Elias to 

state that the City would indemnify the CAC members, "even if the CAe were negligent in 

making its recommendations." Plaintiffs will seek testimony about these facts and the 

differences between case discussions pre-filing and post-filing, including acknowledgments that 

some cases cited in the City ' S Brief supporting its Motion for Summary Disposition are not on 

point. 

POINT ll: THE CITY CANNOT WAIVE THE IN THIS CASE 

The question arises under MRPC 1. 7 (b) whether the City can waive the confli CtS discussed 

here. Plaintiffs have cited ethical guidance above that conflicts are non-waivable when they arise 

from the direct involvement of a lawyer in the facts of a case and as to which he or she would be 

a likely witness adverse to his clients. The risk of prejudice to the client is very great when a 

la'wyer is as much or more a part of the story of a case as a part of the advocacy for the case. 

The Comments to MRPC 1.7 provide a reasonable standard for determining 

consentability in such circumstances : 

[A)s indicated in paragraph (a)( l ) with respect to representation directly ad verse to a 
client, and paragraph (b)( 1) with respect to material limitations on representation of a 
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client, when a disinterested lawyer would conclude that the client should not agree to 
the representation under the circumstances, the lawyer involved cannot properly 
ask for such agreement or provide representation on the basis of the client's 
consent. 

[Emphasis added . ] On these facts, a disinterested lawyer would conclude that the City should not 

continue the representation in this action and that the representation is in fact obviously 

prejudicial to the client and contrary to the client ' s interests . Ms. Elias ' s likel)1 testimony will 

show that the legality ofFDD construction at more than 1,800 homes. found wanting by the SSO 

Task Force in Jul y 2001 , rests entirely on her handiing the following month (as City Attorney 

and a probable draftsperson of the FDD Ordinance) of a pre-enactment legal problem evident 

from public documents . Her handling is subject to question for its efficacy and probity and the 

relationship between her office ' s (or her) work product and black letter governing law since at 

least 1982 in the Loretto case. 

Ms. Elias ' s testimony should, in fact, be a cause for concern for the City and constituents 

thereof who are also her clients . Her likely testimony could result in the addition of defendants to 

this action. A disinterested lawyer would conclude that the City might very well need to attack 

her testimony on legal issues and her handling of them and try to rebut it by impeaching its own 

lawyer. It is inevitable that in testifying about her drafting of the FDD Ordinance and other 

matters, Ms. Elias ' s own actions will be under scrutiny at trial, which could affect the tenor of 

her testimony. She would be testifying about her own work in 2000 and 2001 on the Ordinance 

at the center of this action. This raises the question whether Ms. Elias' s conflict does nOt include 

a personal and professional stake (outside of her role as counsel ) in the outcome of the contested 

issue whether Loretto, supra, is governing in this case. 

A disinterested lawyer would reach the same conclusion based on Ms. Elias : 5 likely 

testimony about written admissions by her and other non-privileged and published statements 
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about the City ' s legal positions on specific issues and cases, which positions have shifted 

between documents and are inconsistent with the City ' s arguments in its Motion for Summary 

Judgment. To defend the "critical" ownership argument in its brief, for example. the City would 

again need to attack its own lawyer as witness, likely by cross-examination. as she is considered 

a plaintiffs ' witness. That is a recipe for confusion of all participants, and greatly increased cost 

and duration of litigation, due to a profound mixing of the roles of advocate and witness . 

The representation is prejudicial to the City as the result of adversity of interests under 

MRPC 1.7(b) and 3.7(a) and it is improper for Ms. Elias either to request a waiver of these 

personal conflicts or to continue the representation on the basis of such a waiver. Jd A 

disqualification of Ms. Elias requires the disqualification of the City Attorney' s Office under 

MRPC 1.10. 

POINT ill; DISQUALIFICATION Wll..L AVOID PRE.rUDICE TO BOTH PARTIES 
AND HAR..M TO THE FAIR Al\!1) EFFICIENT ADMINISTR<\TJON OF JUSTICE 

There is very little prejudice that the City will suffer as the result of the disqualification 

of Ms. Elias. If the representation is improper, then the City's interests (and the interests of its 

residents) are protected and promoted by substitution of counsel. It is important to note that 

there has been no progress on the merits of the case, in any event, because of delays imposed 

upon, but not caused by, the Plaintiffs. No discovery has commenced and the City has re-

praecipied the hearing on its Motion for Summary Disposition until September 18.. which 

provides a hiatus for arrangements to be made for substitute counsel. Substitute counsel can also 

examine whether, for example. options available to the City have been foregone as an outcome 

of the conflicts at issue here 

Both parries, on the other hand would be prejudiced in some of the same ways . The City 

will suffer the prejudice of having to impeach their own attorne~ " s likely testimon~ on essential 
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issues, and then look to Ms. Elias as an advocate for its damaged positions. The Plaintiffs will be 

prejudiced by examination of opposing counsel, to whom the jury has been looking as a learned 

advocate presenting evidence, and not as a source of likely testimony. The jury would be 

confused, as result between Ms. Elias ' s positions as advocate and adverse witnesses. There is a 

high likelihood that her name will be invoked by other witnesses and that the jury will look to 

Ms . Elias for answers when she examines witnesses as well as when she testifies herself When a 

jury is confused and misled in this fashion, all parties are with severe prejudice. 

When an attorney's actions are under scrutiny as an adverse witness to her own actions. 

there is a particular risk to all participants, including the tribunal and jury, of confusion about the 

lawyer's role at any given time. The potential that the interests of all parties and the tribunal in 

the fair and efficient administration of justice will be severely prejudiced outweighs any limited 

prejudice to the City without cognizable damage to the City ' S interest in representation by the 

counsel of its choice. 

CONCLUSION 

F or the reasons stated, this Court should disqualify Ms. Elias from both pre-trial and trial 

phases of this action. Ms. Elias ' s conflict under MRPC 17(b) results in the disqualification of 

the City Attorney, Mr. Postema, and other attorneys in the Office of the City Attorney under 

MRPC 1.10. 

Dated: August 20, 2014 

~ 
~~~~--~~--~~~-
Irvin A. Mermelstein 
P52053 

{::375370: } 18 


