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::';:.:.,,1\ 1. M."C~E ?2:, 7 ~:, 
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- ~, 41 ~2~ - 662 0 

~03E~T J . r :~L~~~~D ~?9 0 2~ 

~~~cr~ey : cr De:~~da~t 
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Case No . 12 - 663- FH 
HaN . l'1ELINDA l~O~RIS 

MOTI('N TO SUPP~ESS EVIDENCE 
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N::JW COMES ~ne Defencian~, Joseph C. 8ail:e)"( by a~ld 
~-:-: 

t h:ough his at:o:ney, ~obert J . Killewald , and mcves that 

~hi! Court s up~ress all physical evidence, including bu~ no~ 

lirrited t o t he De fendant 's skeleton hoodie , vest / jacket , 

black pants a nd shoes and all o~her illegally obtained 

e 'ddence . This motion is based :>n the rcur~h P,rne; ldrne;1t of 

tne US Constitution , and Section 11 of the Michigan 

Constitu~ion 1?63 ~ cr ~h~ f o l:'owing reaso~s : 

:. . On cr -3bou'C .!;.pr':l 9 , ': 012, at: appro zimaI.e:' y 



.. 
~o~iie undsr = ~E5 : ja=ke~ Wi Lh b:ack pants and black 

L . !h2t ~~n Arb_r Detecti~e Christ opher ?~:zpa :rick 

~estif ied ~n =ou r~ ~hat he received De~endant/s name as a 

p~te~t i2 ] suspect and we~t to t he toW nhOU sE located at 25:~ 

CUEtod i o - 3aile i~ IMr s . 5a ~ley ) live there as ten~n~s along 

,,~:h the De f en0.2ni: ' s grandmother J a na C-~stodic , who is "the 

: eese~olaer o f ~he propert y . 6 / 7 / 12 ?~8 /L:' 8 - 25 . l~rs . 

3c~:ey i£ als~ the l ~ ve - in aide f or ~ e r mo t her Dan a . 

3 . That t nE Defendan"t is an adult who has h ~s own 

be droom at tha residence loca"ted at 2523 Adrienne, ~~n 

~rbo r and help~ 1n t hE f~nancial support o f t he residence . 

Mor eover, the De fe ndan"t a lso helps out with household 

e):perJses , O\r:ns the bedroom f urni 'Cure e nd cleans his O\o.'n 

r oom , does not al l ow others i nto his r oom withou t being 

~rese~t , kee~s "tne door "t o his bedr oom shut and had 

exclusive cont=cl of the room . 

4 . That Detective Fitzpatrick , wh en "told by Defendant 's 

m~ :ner that he r son Joseph Bailey was no : horne , nona"theless 

speci ~ icall~ a sk ed Mrs . aaile~' if he could "check" 

D~~e~d a~~ ' s r~om t o ver if y t ~ at he wa sr! ' ~ ~~ere . 6 / - / 12 PE , 
,:, ":':' - - - ~-- - .. , --' - - . 



h "She ~ old U~ he wasn/~ ~h~re . n 

o "Jid you d e ~~yth ing ~o try and vErify ~hSC?" 

~ "I asked if i~ was okay i~ we checked his r oom 
jus~ ~ o make sure he wasn ' ~ hiding or she was 
keeping ~im ~ ~om ~21king to us . " 

... . Th6t. Il(rs . 3ai2..ey, \\·:':.h~u"t. a\.:"t.ho r:i"ty , t.hen permit.t.ed 

t.he de~ect.ives Fit.:p~ ~ ri=k a~d S~a~~ ord t. o go to ~~e 

DE~endant.'5 bearoom o~:e ~hey were inside ~he =esi denc2. 

E. T~at u~der ~he p~et2x~ cf ~checking f e r che 

DefEnda~:." , De~Ec~iv~£ Fitzpat=ick ~nd St. a n £ o~d wa:ked 

d~~ec~ly up ~~e s~air= , pushej o?ened De:endanc ' s door , 

closed ~he door ~hen s~ood in ~he room l ook ing around . 

6/'/12 2;:; , P42,L 7 - 14 . 

Q hna ah - wha~ did you see? 

A :n - walk~ng ~o ~he ups~airs bedroom, m' m -
opened t.he door, wa:ked in , shut~ing che door, 
looking behind ~he door , . There hanging from ~he 
do r . . . 

7 . Notwiths~anding the fact ~ha~ Mrs . Bailey lacked the 

authority t o pErmit t.he detectives t.o ent.e= her sen ' s room , 

t.h~ det.ect.ives' act.s of oPening De f endant ' s door, entering 

~~~~ and ~~~~ :los~~g ~he bedroom door LO vie~ ~he a=ea , 

we~: beyond ~~e scope o ~ ~~e~r ini~i3~ reques L "LO check" 

~ c see ~ f De~e~danL was hidi~g ~L his be droom . 



5 . Th3~ is, under ~he pre~~x~ c f "checking f or the 

DE~6ndan~," Detec~ives Fi~:p3~r~ ck and Sta~~a ~d, after 

clc~~~g Lhe be~room door a nd sta~di~g in Lhe middle of the 

r oom looking a~ ound , observed a skeleton ~oodiE ha ng ing on 

~ ha back c f ~h~ doo~ w~i=h !te~ was subseque~t:y 

co~ f iscateci, along ~~=~ ~ ~her i~ems suc~ as b:ac~: pa~tS , 

~es~ and ~ o~nd in t~~ ~ oom o nce a se~rch war=ant ~as 

9 . It is ~e~9ndant's posi~~on ~hat ~ad he bee ~ the~~, 

!1i2 prese:1 cE' i ll the be1room would hove been imrnedi6t€ly 

kn own had the detective s simply opened the bedroom door, 

:'ooked int o the r oom ::=r om the ha llway as well as ea=:: ly 

determi~ing he was n ' t be hind the door by l ock:~g ttrougn 

th e spa ce wh~rE the door is hi~ged . 

10 . De~eno2nt argues that ne t only wer~ the det6ctives 

wrongfully admit ted i~to his r oom but that the y also wert 

beyond t he scoFe c ~ ~heir request t o "check ~ o r the 

DE~endant,N and what Lhey were a CLual ly doing was 

~ hE~J clalm to have ~ ~und . 

11 . Tha~ the de tectives' request (to : 00 k i n his 

- ~ -



look an~·~here ~lse in the residen=s and, a~ Mrs . 3ailey, 

whc accompanieo 1:hem to he:: son's room, ·"ill te51:!:Y tha1: 

the de1:ectives never b01:hered 1:0 look under the bed ncr 

did they check his clOSet to See if he ~as hiding i~ 1:here . 

1:' . That: ... :-lde;r the Four::b .ZUnendment c.gainst 

unreasona~:e searches, the ~e~e~t~ves' acts cf stc.~d~no a~d 

:ocki~g arou~d ~n tte De~enda~~'s bed=~om went: ~eyc~j ::h~ 

scope cf thelr permission ~o "chec. N 

~ is ::oom ~s it should 

have be€:1 imrnec iately clec.r ~~e De:endan-c io\las :lot: -chere. p'''S 

such , any items and clothes were illegally diSCOVered and 

should be suppressed . 

WHEREFORE , for all the abOVe reasons , Defendant Joseph 

=a:le y respec1:Iully moves that 1:his Honorable Court, 

rule ~ his search il:egal and suppress all physical 

evidence gainec f :-om t.hi s pret.~xL r=quEst: I inc:ud ':' :1g but: :-JOt. 

lirri1:ed 1:0 , the skeleton hoodie , VeS~, pants and shoe s . 

Dated : 8/29/12 
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S~~TE C~ MICHIGAN 
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Whether a pare~t can consent to the all ow officer ' s 

-

:'n:o a~ ajul~ ' s p::~vate r oom and search his property depend5 

on the circurns~a~ces . 

Moreover , the adult ch i ld ' s privacy interest is not 

eliminated sim;:ly beca\:se he 0 :: she is not the homeowne:: . 

U. S . v . Sclvucc i , 448 U. S . 83 , 91 (1980 ) (property ownership 

!s "~ei~h~r ~hE begi~~ing nor t he end " cf ~~~ expe=~a~~cn (~ 

~rivacy ' . Merely li¥iLg toge~her also does nc~ estab:~sh 

C 0 mr.10i". authority oyer the p;:~va:.e bedroom and closed 

o. s . ,'. ~lJ.ra::1! F . :::i 
~ - - - r C:" r . "1:.:..-



Tne=e :s ~ o ev i dence ~ ~ ~~ Mrs . 3ai ley had a~~hori~~~ ~ ~ 

3 1 1 o~ ~ hE d~~e=~~ves ac~ess ~ c ~~e Defenda~~ / s b~droom . 

~ s is Lhe case 6~ hand , so~e p~re~L5, ~h ough, live 

w~~n ~~eiI ad~l~ c~il~r e~ i~ relati ons that are clo ser t o 

the s:''C1J~t:''c:·. : : nerrna l Ie:n: - pc):ing r:> ornrna:e s . 

!-.= prey::'cJ~2.y ::'C.c.t.eo , Je:encian ~ i s a:"l adt:lt wh Q :,elpe o 

=l eane~ ~ i~ own ro:>~ , d~dn /t a : low ot.ners into his room 

·\"'·':'::h OUi: be:inQ ~rsSen :., ke9"'C his bedroom door c':osed ana 

nad exc : usive cont.ro: c f the room . 

Cour~s ~av~ looked f or "fact s s howing an agreeme~tn in 

es~abli sh:' ng ~ h e de t a:'ls o f parental auth orit y , s uch as 

e v~dence that :e~~ wa s paid . Con seque~tly , Lhe:e is an 

expec~at.icn o f prl~acy similar t.o what one woul d E~pect i~ a 

landlord -t e~a~t rela~io~ship . Custodio Bai l ey, hersel~ was 

a Lenan~ aL her mother 's (Dana Cus ~odio 's ) residence and 

Lhe refore di~ ~c t have ~ he aULh ority LO ell ow che ~ fficers 

access to t he Defendant ' s room , despite whaL the detecLives 

may ~ a ve ~h:, ugt ~. 

v..;i th: l,; ~ a'::-:Ja:" ::orrunc:--. cu"th o rit y c':)nSent~ 'C ~ tne .':::::arc ~ i f 



be:lief . lln~ted 8to".:es -..; lv1c.t.lock . 415 US 164 , :86; 945 c: 
9:8 ; ~s L E.d ::d ~42 (19-4 . ":-he ::n;,:-den o f estatlish~:1g t hat 

cCI;run~n at;thox":'ty rests upon the S:..at.e . " Id at: 181 . 

F~~~herrncre, -- Michiga~, ~he F=ose=u~i G~ is requi=ed 'tc 

jem:~~t. rat.e, ty clea r and ccnvi~c~ng evidence , "co~ sent WaS 

~reely and vcl~ntari ly give~ / ' u~der t.he to:al!ty ~f t.~e 

:-:::::um:::.a:-lC-::.5 . i?e~r:i= v ?avbar .. 1:'= l'1':'c:: .~ .. pp :.t.5, ; ';3 ; 33£ 

NK:d -E 2 :~~~ . Had ~~E de~Ec~i~es e!ked, they would have 

re~l~:ej t~a~ :ana C··st.odio was ~~e lease~clder o f :.he 

rr ':>perLY and :1=~ her daugr.-::er, I~rs . 3eiley . Since they did 

no~ inquire about the true owner f or permission 't o enter nor 

ci ~ d the prosec~t.ion explain w~y :~ey only rel~ed ~n ~rs . 

Bc.~~y's authority for permission LO enter into t.he home and 

h~· son's bedr~om Lheir prese~ce must be considered :11ega1 . 

. l,dditionally, s~a!:chEs can tcke mcny forms . In Lhe case 

a~ nand , the detectives, by virtue of enLering and looking 

ar:~nd i~ Jese;h Sailey's bed=oom under ~he p=e~ext of jus~ 

u~necking f or the De fendant , U were actually searching f or 

:he :'Iefenda:-."C i,o,as nC' ~ hiding in his room . 



Moreover end as pre¥iously s~ated , ~he de~ect~~es' 

reques t "to ch~c k ~ o r Def enda~~ o~ly ~n ~is beriroorr H rnus~ be 

e;..:'Cremely s uspec:. si:1ce "they neve.: aske d t o look any~'he re 

e lse in the resideDce nor as Mrs . B2i~ey , who a~compan~ed 

~ he de~ec~ives ~~ her son ' s .: o orr. , :.he 

de·ec~ ive! ever bother ~ o look under ner 50n 's bed cr 

ct eck his c ~ ose~ ~: see ~ ~ he ~as ~ ~ d~ n~ in ~he=E . 

a~ford protec'ticn against unrea s onatle sea.:ches a nd sei=~res 

and , as a general r~le , s w~rrant19sS se2rc~ :5 co~~ijer~j 

Jnreasonable . ?eoPle v . Br::ezinski , 243 I~ich .nxe 431 , 43 :: ; 

NII12nd 528 ( :COOO) . 

2vidence cbtained ~ n violation o ~ the four~h 

.ZJ.men dment ' :3 p!'!:r.ection s agai nst. i2.1egal sec rehes and 

seizures is 5 utjec~ t o the exc l usion ary rule, which 

p~ecludes ~he ~rosecution from presen~ing the evidence 

at: ~rial. People \ .. Goldston , 4~O I~ich 523 , 5:28 ; 68: ,"Vi2d 

47:' "ooq , citing l~aPD v . Ohio , 36 7 US 643 , 665 , 660 ; 81 S 

C-.: : 6os ; 6 ~ 26 2d 1 051 (19fl ) . 
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lo1HEREFORE , Defendant prays ;:ha;: the Prosecu;: i on fa2.1ed 

to establish ;:haL ;:he mother , Custodio Ba~ley had the 

r~qu:'sitE: "common au'Chori LY" tc consen-c 'Cc the en"try ir.to 

hEr son ' s bedrcom . 

However ard more impor~a~~!y, even ~~ "t he de~e:'Cives 

t ho~gh ;: Cus i: odio Ba~:e y had ;:~a au;:hcrity ;:0 allow ;:hem 

2ccess to ~ ~r san'E bed:ooffi, s~e nots:h21ess on)~· gave 

permission 'tc "chec}:1f co SE:E i: her son ","'as presen: and 

no~ permission for Lhe detect:ives La stand in the room ~nd 

visibly search the bedroom for evidence . As such , f or ;:he 

above reasons and pursua~t 'to a~orementioned case law, 

Lhe items take~ ~rom Defendant's bedro~ should be 

suppressed and precluded fr om be2.ng ~sed as evidence by 

t he prosecui:ion because the search "as illegal . 

i:la;:ed : 8 / 29/12 

CER 11FkiA'TE OF SERVICE Tho 1I1dInigt_ ~tliIIa. bogoilll-...nt_ 
.....t ............. III .. --III-*'''' .. aIIomIp of..x>rd___ 
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