IN THE 22" CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

STATE OF MICHIGAN,
Plaintiff
J= Case No. 12-663-FH
HON. MELINDA MORRIS

JOSEPH COREIN BAILEY,
Defendant,

BRIAN L. MACKIE P25745

Washtenaw County Prosecuter

200 N. Main, Ste 300

Inn Arbor, MI 48104

(734) 222-6620

ROBERT J. KILLEWALD 239023

Attorney for Defendant

2160 Washtenaw Lves.

Ypsilanti, MI 48197

(734) 487-

MOTION TO SUPPRESS EVIDENCE
AND PROOF OF SERVICE

NOW COMES the Defendant, Joseph C. Bailgfr

through his attorney, Robert J. Killewald, and moves that
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this Court suppress all phy

imited to the Deferndant’s

—

in

k

]

leton hoodie, wvest/jackst,

black pants and shoes and all other illegally obtained

Constitution 1263 for the following reascns:
1. On or zbout April 9, 2012, at approximately
10:07 pm, the EBroadway Party Store was robbed by Two armed
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ical evidence, including but not



hoodie under a vest/Jjacket with black pants and black
shoes,

Z. That Znn Arbor Detecrive Christopher Fitzpatrick
testified in court that he received Defendant’s name as a
potential suspect and went to the townhouse located at 2523

Acrienne Dr. in Ann Arbor. The Defendant, his mother Laura

3. That the Defendant is an adult who has his own

bedroom at the residence located at 2523 Adrienne, Ann

ct

Arbor and helps in the financial support of the residence.
Morecver, the Defendant also helps out with household

expenses, owns the bedroom furniture and cleans his own

room, does not allow others into his room without being

present, keeps the door to his bedroom shut and had
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exclusive control of the oom.
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. That Detective Fitzpatrick, when told by Defendant’s

mother that her son Joseph Bailey was not home, nonetheless
specilically asked Mrs Bailey if he could “check”



= [ T - - o I
fie wasn’t there.
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you de anything to try and verify that?”

A "I asked if it was okay if we checked his room

JUST to make sure he wasn’t hiding or she was
keeping him from talking to us.”

5. That Mrs. Bailey, without authority, thzn permitted
the Qetectives Fitzpatrick and Stanford to go to the

directly up the stairs, pushed opensd Defendant’s door,
closed the door then stood in the room looking around.
6/7/12 PE, P42,L7-14.

Q And ah - what did vou ses?

A In - walking to the upstairs bedroom, m'm -
opened the door, walked in, shutting the door,
looking behind the door,. There hanging from the
door ...

7. Notwithstanding the fact that Mrs. Bailey lacked th

n

guthority toc permit the detectives to enter her sen’s room,

the detectives’ acts of oper

into and then closing the bedroom Qoor to view the area,
went beyond the scope of their initial request “to chasck”



8. That is, under the pretext of “checking for the
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Defendant,” Detectives Fitzpatrick and Stanford,
closing the bedroom door and standing in the middle of the
room looking around, observed a skeleton hoodie hanging on

the back of the door which item was subseguently

confiscated, along with other items such as black pants,
vest and found in the room once a search warrant was

optained. &/7/12 PE, P44,110-18,

9. It is Defendant’s position that had he been th
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his presence in the bedroom would have been immediately

known had the detectives simply opened the bedroom door,
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looked into the room from the hallway as well as e
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sily
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determining he wasn’t behind the door by looking through

the space where the doo

=

is hinged.

10. Defendant argues that not only were the detectives

wrongfully admitted into his room but that they also went

-

beyond the scope of their request to “check for the
Defendant,” and what they were actually doing was

locking for evidence regarding the armed robbery case which

m

pecroom) must be extremely suspect since they never asked to



|—2
8
O
aia
il
=
-~ "
=s
m
i

lse in the residencs znd, as Mr=., Bziley

L
~

who accompanied them to her son’s room, will t
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the detectives never bothered to look under the bed nor

did they check his closet to see if he was hiding in ther

i

unregsonakle searches, the detectives’ zcts of standing and
loocking arocund in the Defendant’s bedroom went beyond the

scope of thelr permission to “check” his room as it should

have been immediately clear the Defendant was not thers. As

should be suppressed.

DETOARE

WHEREFORE, for all the above reasons, Defendant Joseph

Bailey respectfully moves that this Honocrable Court,
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evidence gainec from this pretext regquest, including but not
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Whether a parent can consent to the zllow officer’
10T0 an adult’s private room =znd search his propert; depe
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is "neither the beginning ner the end” of the EXpectat
pbrivacy) . Merely living together zlso does not establi
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without being present, kept his bedroom door closed and

Lourts have looked for “facts showing an agreement” in
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landlord-tenant relationship. Custedio Bailey, herself was

& tenant at her mother’s (Dana Custodic’s) residence and
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belief. United States v Matlock, 415 US 164

988: 39 L Ed 2d 242 (1974). “The burden of establishing that

r

common authority rests upon the State.” Ig at 181.
Furthermore, in Michigan, the prosecution is reguired to

demonstrate, by clear znd cenvincing evidence, “cornsent wWas

Hh

reely and veluntarily given” under the totality of the

not ingquire about the true owner for permission to enter nor
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d the prosecution explain why they only relied on Mrs.
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Baily’s authority for permission to enter into the home and
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her son’s bedroom their presence must be considered il
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» In the ca

n

)]

Additionally, s=arches can take many form 2

“checking for the Defendant,” were actually searching for
evidence regarding the armed robbery and therefore went
beyond the scope of their permission to verify that
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Moreover and as previously stated, the d
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request “to check for Defendant only in his bedroom” must

extremely suspect since they never asked to look anywhere

se in the residence nor as Mrs. Bziley, who accompanied
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the detectives to her son's room, will testify to, did the

tectives ever bother to look under her son’s bed or
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unreasonable. FPeople v. Brzezinski, 243 Mich Zve 431, ¢4
Z 2

622 NW2nd 528 (2000).

Evidence cbtained in violation of the Fourth
Amendment’s pretections against i illegal searches and
seizures 1is sukject to the exclusionary rule, which
precludes the prosecution from pPresenting the evidence

st trial. Psople ¥ 1 o ] ] 2 2 2 Nw2d
E a Psople v. Goldston, 470 Mich 523, 528; €82 Nw2d

479 (2004), citing Mapp v. Ohio, 367 US 643, 665, 660: 81

P F Acr a
€84; € L Ed 2d 1081 (1961).
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