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PROPERTY ASSESSED CLEAN ENERGY ACT
Act 270 of 2010

AN ACT to authorize local units of government taptiproperty assessed clean energy programs and to
create districts to promote the use of renewabdeggnsystems and energy efficiency improvements by
owners of certain real property; to provide for fimancing of such programs through voluntary prope
assessments, commercial lending, and other mamaasthorize a local unit of government to issuedson
notes, and other evidences of indebtedness anaytthp cost of renewable energy systems and energy
efficiency improvements from the proceeds theraofirovide for the repayment of bonds, notes, ahdro
evidences of indebtedness; to authorize certas fegrescribe the powers and duties of certain
governmental officers and entities; and to proyateremedies.

The People of the State of Michigan enact:

460.931 Short title.
Sec. 1. This act shall be known and may be citatdea¥property assessed clean energy act".

460.933 Definitions.

Sec. 3. As used in this act:

(a) "District" means a district created under gperty assessed clean energy program by a locabfinit
government that lies within the local unit of gawerent's jurisdictional boundaries. A local unit of
government may create more than 1 district undeptbgram, and districts may be separate, overigppr
coterminous.

(b) "Energy efficiency improvement" means equipmeevices, or materials intended to decrease energy
consumption, including, but not limited to, alltbe following:

(i) Insulation in walls, roofs, floors, foundatioms, heating and cooling distribution systems.

(i) Storm windows and doors; multi-glazed windows dndrs; heat-absorbing or heat-reflective glazed
and coated window and door systems; and additglaalng, reductions in glass area, and other windod
door system modifications that reduce energy copsiom

(iii) Automated energy control systems.

(iv) Heating, ventilating, or air-conditioning and tdilsution system modifications or replacements.

(v) Caulking, weather-stripping, and air sealing.

(vi) Replacement or modification of lighting fixturesreduce the energy use of the lighting system.
(vii) Energy recovery systems.

(viii) Day lighting systems.

(ix) Installation or upgrade of electrical wiring arttets to charge a motor vehicle that is fully artgally
powered by electricity.

(X) Measures to reduce the usage of water or incsehseefficiency of water usage.

(xi) Any other installation or modification of equipntedevices, or materials approved as a utility
cost-savings measure by the governing body.

(c) "Energy project” means the installation or nfigdtion of an energy efficiency improvement or the
acquisition, installation, or improvement of a resable energy system.

(d) "Governing body" means the county board of cassiners of a county, the township board of a
township, or the council or other similar electedislative body of a city or village.

(e) "Local unit of government" means a county, telip, city, or village.

(f) "Person" means an individual, firm, partnerstapsociation, corporation, unincorporated jointtuee,

or trust, organized, permitted, or existing undher laws of this state or any other state, includirigderal
corporation, or a combination thereof. However spardoes not include a local unit of government.

(g) "Property" means privately owned commerciainoiustrial real property located within the locaitu
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of government.

(h) "Property assessed clean energy program" og¥am" means a program as described in section 5(2)
(i) "Record owner" means the person or personsgssssl of the most recent fee title or land contract
vendee's interest in property as shown by the dscof the county register of deeds.

(j) "Renewable energy resource" means a resouatenttiurally replenishes over a human, not a
geological, time frame and that is ultimately dedvirom solar power, water power, or wind power.
Renewable energy resource does not include petmleuclear, natural gas, or coal. A renewable gnerg
resource comes from the sun or from thermal ineftihe earth and minimizes the output of toxic eniaf in
the conversion of the energy and includes, bubidimited to, all of the following:

(i) Biomass.

(i) Solar and solar thermal energy.

(iii) Wind energy.

(iv) Geothermal energy.

(v) Methane gas captured from a landfill.

(k) "Renewable energy system" means a fixture, grgdievice, or interacting group of fixtures, puots,

or devices on the customer's side of the meterudatl or more renewable energy resources to genera
electricity. Renewable energy system includes anbgs stove but does not include an incineratoigaster.

460.935 Property assessed clean energy program; est  ablishment by local unit of

government; contract with record owner of property; financing.

Sec. 5. (1) Pursuant to the procedures provideédtion 7, a local unit of government may estaldish
property assessed clean energy program and may tifree to time, create a district or districts unthes
program.

(2) Under a program, the local unit of governmeayranter into a contract with the record owner of
property within a district to finance or refinant@®r more energy projects on the property. Theraghimay
provide for the repayment of the cost of an engngyject through assessments upon the property ibethef
The financing or refinancing may include the cdstnaterials and labor necessary for installaticernt
fees, inspection fees, application and administediées, bank fees, and all other fees that magdagred by
the record owner pursuant to the installation specific or pro rata basis, as determined by thallonit of
government.

460.937 Establishment; actions to be taken by local unit of government; adoption or
amendment of resolution.

Sec. 7. (1) To establish a property assessed elgangy program, the governing body of a local ahit
government shall take the following actions in fibiéowing order:

(a) Adopt a resolution of intent that includesddlthe following:

() A finding that the financing of energy projecssai valid public purpose.

(i) A statement of intent to provide funds for enepggjects, which may be repaid by assessmentseon th
property benefited, with the agreement of the ré@ners.

(ii ) A description of the proposed arrangements faarfting the program.

(iv) The types of energy projects that may be financed

(v) Reference to a report on the proposed prograsessibed in section 9(1) and a location where the
report is available pursuant to section 9(2).

(vi) The time and place for a public hearing on theppsed program.

(b) Hold a public hearing at which the public maymament on the proposed program, including the tepor
required by section 9.

(c) Adopt a resolution establishing the program seiting forth its terms and conditions, includaibof
the following:

(i) Matters required by section 9 to be includechm iteport. For this purpose, the resolution may
incorporate the report or an amended version théneceference.

(i) A description of which aspects of the program rbayamended without a new public hearing and
which aspects may be amended only after a newghbéring is held.

(2) A property assessed clean energy program mayriaaded by resolution of the governing body.
Adoption of the resolution shall be preceded byblip hearing if required pursuant to subsectioyia)l

m%
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460.939 Report; contents; availability.

Sec. 9. (1) The report on the proposed programinedjunder section 7 shall include all of the faling:

(a) A form of contract between the local unit offg;nment and record owner governing the terms and
conditions of financing and assessment under thgram.

(b) Identification of an official authorized to entinto a program contract on behalf of the logat af
government.

(c) A maximum aggregate annual dollar amount fbfigdncing to be provided by the local unit of
government under the program.

(d) An application process and eligibility requiremts for financing energy projects under the progra
(e) A method for determining interest rates on ss®ent installments, repayment periods, and the
maximum amount of an assessment.

(f) Explanation of how assessments will be madeaniiécted consistent with section 13(2).

(9) A plan for raising capital to finance improveme under the program. The plan may include arthef
following:

(i) The sale of bonds or notes, subject to the rdwisenicipal finance act, 2001 PA 34, MCL 141.2101 t
141.2821.

(i) Amounts to be advanced by the local unit of gowent through funds available to it from any other
source.

(iii) Owner-arranged financing from a commercial lentlBrder owner-arranged financing, the local unit
of government may impose an assessment pursuaattion 11 and forward payments to the commercial
lender or the record owner may pay the commereradér directly.

(h) Information regarding all of the following, the extent known, or procedures to determine the
following in the future:

(i) Any reserve fund or funds to be used as secforthponds or notes described in subdivision (g).

(ii) Any application, administration, or other progréees to be charged to record owners participating
the program that will be used to finance costsrirediby the local unit of government as a resuthef
program.

(i) A requirement that the term of an assessmenéxeeed the useful life of the energy project gaidoy
the assessment.

() A requirement for an appropriate ratio of theaunt of the assessment to the assessed value of th
property.

(k) A requirement that the record owner of propetipject to a mortgage obtain written consent ftioen
mortgage holder before participating in the program

() Provisions for marketing and participant eduaatio

(m) Provisions for adequate debt service resemd.fu

(n) Quality assurance and antifraud measures.

(o) A requirement that a baseline energy auditdy@lacted before an energy project is undertaken, to
establish future energy savings. After the energjegt is completed, the local unit of governmerlbs
obtain verification that the renewable energy ayste energy efficiency improvement was properlyafied
and is operating as intended.

(p) For an energy project financed with more thaB(000.00 in assessments, both of the following:

(i) A requirement for ongoing measurements that &stathe savings realized by the record owner from
the energy project.

(ii) A requirement that, in the contract for instatlatof the energy project, the contractor guarattebe
record owner that the energy project will achiexsagings-to-investment ratio greater than 1 andeatp pay
the record owner, on an annual basis, any shontfathvings below this level.

(2) The local unit of government shall make theorépvailable for review on the local unit of
government's website or at the office of the ctarkhe official authorized to enter contracts ohdi€of the
local unit of government under the property assesk=san energy program.

460.941 Imposition of assessment; written contract; verification.
Sec. 11. (1) A local unit of government may impaseassessment under a property assessed cleag energ
program only pursuant to a written contract witl tacord owner of the property to be assessed.
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(2) Before entering into a contract with a recowher under a program, the local unit of governnséatl|
verify all of the following:

(a) That there are no delinquent taxes, speciakassents, or water or sewer charges on the property
(b) That there are no delinquent assessments qroiperty under a property assessed clean energy

program.

460.943 Assessment as lien against property; instal  Iments to be included in summer and

winter tax bill.

Sec. 13. (1) An assessment imposed under a progesessed clean energy program, including any
interest on the assessment and any penalty, agestitien against the property on which the assessis
imposed until the assessment, including any intenegenalty, is paid in full. The lien runs withet property
and has the same priority and status as other gyjas and assessment liens. The local unit obgowment
has all rights in the case of delinquency in thgnpent of an assessment as it does with respediittgdent
property taxes. When the assessment, includingraesest and penalty, is paid, the lien shall beaeed
from the property.

(2) Installments of assessments due under a progjnaihbe included in each summer and winter tix bi
issued under the general property tax act, 1892F6)\ MCL 211.1 to 211.155, and shall be collectetthe
same time and in the same manner as taxes collaeati the general property tax act, 1893 PA 206L.M
211.1 to 211.155. Alternatively, installments maytilled and collected as provided in a specis¢sssent
ordinance of general applicability adopted by theal unit of government pursuant to state law oalo
charter.

460.945 Bonds or notes; issuance.

Sec. 15. (1) A local unit of government may issaads or notes to finance energy projects under a
property assessed clean energy program.

(2) Bonds or notes issued under subsection (1) sbabe general obligations of the local unit of
government, but shall be secured by 1 or moreefdhowing as provided by the governing body ig th
resolution or ordinance approving the bonds orgiote

(a) Payments of assessments on benefited propehiywhe district or districts specified.

(b) Reserves established by the local unit of gowient from grants, bond or note proceeds, or other
lawfully available funds.

(c) Municipal bond insurance, lines or letters wddit, public or private guaranties, standby bouartpase
agreements, collateral assignments, mortgagesarandther available means of providing credit suppo
liquidity, including, but not limited to, arrangemts described in section 315 of the revised mualdipance
act, 2001 PA 34, MCL 141.2315.

(d) Tax increment revenues that may be lawfullyilatiée for such purposes.

(e) Any other amounts lawfully available for sualroses.

(3) A pledge of assessments, funds, or contracigfais made by a governing body in connection i
issuance of bonds or notes by a local unit of gavent under this act constitutes a statutory liethe
assessments, funds, or contractual rights so pdeidgavor of the person or persons to whom thelgdes
given, without further action by the governing bodlhe statutory lien is valid and binding agairikbther
persons, with or without notice.

(4) Bonds or notes of 1 series issued under thimay be secured on a parity with bonds or notes of
another series issued by the local unit of goventmarsuant to the terms of a master indentureasten
resolution entered into or adopted by the goverbiody of the local unit of government.

(5) Bonds or notes issued under this act are sutgjebe revised municipal finance act, 2001 PARCL
141.2101 to 141.2821.

(6) Bonds or notes issued under this act, anddaatgrayable on such bonds and notes, are exemptito
taxation by this state and its political subdiviso

(7) Bonds or notes issued under this act furtheemal public and governmental purposes, includinug
not limited to, reduced energy costs, reduced dre@se gas emissions, economic stimulation and
development, improved property valuation, and iaseel employment.

460.947 Self-directed energy optimization plan.

B
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Sec. 17. A commercial or industrial electric custoitinat installs or modifies an electric energycgfhcy
improvement under a property assessed clean epesgyam is exempt from the energy optimization gbkar
the customer would otherwise incur under sectioni831 of the clean, renewable, and efficient eped,
2008 PA 295, MCL 460.1089 and 460.1091, if the@mstr conducts a self-directed energy optimizatiam p
under and subject to the applicable requiremensgciion 93 of the clean, renewable, and effior@rgy
act, 2008 PA 295, MCL 460.1093. These requiremiastade, but are not limited to, the requiremejait tite
plan provide for aggregate energy savings that gaahmeet or exceed the energy optimization stalsda
based on the electricity purchases in the preweas for the site or sites covered by the selfai@é plan.

460.949 Property assessed clean energy program; joi  nt implementation.
Sec. 19. (1) A local unit of government may joirtwany other local unit of government, or with any

person, or with any number or combination therbgfcontract or otherwise as may be permitted by faw
the implementation of a property assessed cleamggmpeogram, in whole or in part.

(2) If a property assessed clean energy programgmented jointly by 2 or more local units of
government pursuant to subsection (1), a singldéigphbaring held jointly by the cooperating locaiits of
government is sufficient to satisfy the requiremnsesftsection 7(1)(b).

History: 2010, Act 270, Imd. Eff. Dec. 14, 2010.

O Legislative Council, State of Michigan Courtesy of www.legislature.mi.gov
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. Title
Resolution of Intent to Establish an Energy Financing District and a Property Assessed
Clean Energy Program and Set a Public Hearing
..Memorandum
This resolution provides notice of the City’s intent to establish a Property Assessed
Clean Energy (PACE) program, including the setting of boundaries for the PACE
financing district, and a date for a public hearing on the program guidelines. The City
has consistently provided support for advancing the City’s energy efficiency and use of
renewable sources of energy in government operations, businesses and residences.
This PACE program continues City support and encouragement for the community to
become more energy efficient by offering special assessments on commercial and
industrial properties for certain energy projects.

Previously, the City Council has acted to support state enabling PACE legislation
(Resolution R-10-321), authorized grant funds to be used for program development
(Resolution R-09-501), and established a loan loss reserve fund to leverage private
funding for PACE projects at a lower interest rate (Resolution R-11-085). The projects
may be financed over a longer term, up to 10 years, than typical bank financing.

The attached resolution finds that financing of energy projects is a valid public purpose
because it furthers essential public and governmental purposes, including, but not
limited to, reduced energy costs, reduced greenhouse gas emissions, economic
stimulation and development, improved property valuation, and increased employment.

The PACE program report being noticed in this resolution covers all aspects of the
program, as required by Public Act 270 of 2010. The elements of the program covered
in the report include: details of financing mechanism; setting of interest rates;
assessment process and billing; property and project eligibility; application process;
underwriting criteria; and, measurement and verification. The City is seeking comments
on all program elements to improve their understandability, ease of use and
effectiveness.

Establishment of the PACE program and financing district is a foundational component
in the creation of a strong community energy program to meet City Council’'s Energy
Challenge goal of a 8% reduction of community-wide greenhouse gas emissions from
2000 levels by 2015.

..Staff

= :
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Prepared By: Andrew Brix, Energy Programs Manager

Reviewed By: Sue F. McCormick, Public Services Administrator

Approved By: Tom Crawford, Interim City Administrator

..Body

Whereas, The City is committed to preserving and improving the City’s natural and built
environment, protecting the health of its residents and visitors, and fostering its
economy;

Whereas, Energy efficiency, solar thermal, and photovoltaic technologies provide
citizens with reliable and clean energy, and reduce greenhouse gas emissions and local
reliance on imported and non-renewable energy;

Whereas, City Council originally set greenhouse gas emission goals in May 2006, and
in Resolution R-11-142 on April 17, 2011 set a new goal of an 8% reduction from 2000
levels by 2015;

Whereas, Existing state and federal incentives for renewable energy and energy
efficiency improvements to private property do not fully finance the cost of such
improvements;

Whereas, The City of Ann Arbor was selected by the U.S. Department of Energy as a
Solar America City committed to implementing solar energy throughout the community
by 2015;

Whereas, The U.S. Department of Energy (DOE) awarded the City an Energy Efficiency
Conservation Block Grant (EECBG) of $1,243,400.00, from which funding for this
project was appropriated in Resolution R-09-501 on December 21, 2009;

Whereas, The US Department of Energy’s eligible measures for EECBG projects
include establishing a Property Assessed Clean Energy (PACE) Financing District, a

form of Sustainable Energy Financing;

Whereas, City Council approved the use of Energy Efficiency and Conservation Block
Grant funds as a loan loss reserve fund in Resolution R-11-085 on March 7, 2011,

Whereas, City Council supported legislative measures which authorize municipalities to
establish PACE financing districts in Resolution R-10-321 on September 7, 2010;

Whereas, City Council supported the efforts and activities of the City’s Energy Office to
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promote state enabling legislation and develop a PACE program for the City;

Whereas, The State of Michigan enacted the Property Assessed Clean Energy Act,
Public Act 270 of 2010 on December 14, 2010;

Whereas, Financing of energy projects is a valid public purpose because it furthers
essential public and governmental purposes, including, but not limited to, reduced
energy costs, reduced greenhouse gas emissions, economic stimulation and
development, improved property valuation, and increased employment;

Whereas, The City intends to raise funds in manners as allowed under Public Act 270 of
2010 that are not general obligations of the City of Ann Arbor and may be repaid by
assessments on the property benefited, with the voluntary agreement of the record
owners;

Whereas, The PACE program may have several phases depending upon the demand
and the source and availability of funds, the financing for Phase | will be in the form of
bonds which will have a loan loss reserve of $432,800.00, the source of which is a
portion of the City’s Energy Efficiency and Conservation Block Grant;

Whereas, City Council intends to create an Energy Financing District having the same
boundaries as the City’s ultimate jurisdictional boundaries;

Whereas, City Council intends that eligible commercial and industrial properties located
within the above stated boundaries may install certain Energy Efficiency Improvements
and Renewable Energy Systems and repay the cost through a property assessment;

Whereas, City Council intends that projects that may be funded and installed include:
Installation of insulation; Installation of efficient lighting; Heating, Venting, and Air
Conditioning (HVAC); High-efficiency shower/faucet upgrades; Weather sealing,
Purchase and installation of Energy Star appliances; Installation of solar powered
appliances with improved efficiency; Replacement of doors and windows; Solar
electricity/photovoltaic - systems or unit on existing rooftops and parking shade
structures sized for the load of the particular building it is installed on, or a 60 KW
system or smaller unit installed on the ground within the boundaries of an existing
facility; Wind Turbine - 20KW or smaller; Solar Thermal - system 20 KW or smaller;
Solar Thermal Hot Water; Ground source heat pump 5.5 ton or smaller, horizontal or
vertical ground closed loop system; Combined Heat and Power System - boilers sized
appropriately for the buildings in which they are located; Biomass Thermal - 3 MMBTUs

=] (=) [T
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per hour or smaller system with appropriate Best Available Control Technologies
(BACT) installed and operated; and

Whereas, A report, titled “Report on Proposed Property Assessed Clean Energy
Program,” which meets the requirements of Public Act 270 of 2010, is available for
public review at the City Clerk’s office, 301 E. Huron St., and on the web at
www.a2gov.org/enerqy <http://www.a2gov.org/energy>;

RESOLVED, That City Council, being fully apprised on the proposed Property Assessed
Clean Energy Program, finds that financing of energy projects is a valid public purpose
which furthers essential public and governmental purposes, including, but not limited to,
reduced energy costs, reduced greenhouse gas emissions, economic stimulation and
development, improved property valuation, and increased employment;

RESOLVED, That City Council, by adoption of this Resolution, formally states its
intention to establish an Energy Financing District and a Property Assessed Clean
Energy Program as described in and for the reasons set forth in this Resolution;

RESOLVED, That the City Council hereby sets a public hearing for Monday, October 3,
2011 at 7:00 p.m. or as soon thereafter as it may convened in the City Council
Chambers, 2" Floor, Guy Larcom Municipal Building, 301 E. Huron St., Ann Arbor, to
receive comment on the proposed Property Assessed Clean Energy Program, including
the “Report on Proposed Property Assessed Clean Energy Program”; and

RESOLVED, That the City Clerk is directed to publish notice of the public hearing in a
newspaper of general circulation in the City and maintain on file for public review a copy
of the “Report on Proposed Property Assessed Clean Energy Program

==y 2 [
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. Title

Resolution to Establish an Energy Financing District and a Property Assessed Clean
Energy Program

..Memorandum

This resolution establishes the City of Ann Arbor's Property Assessed Clean Energy
(PACE) program, including the setting of boundaries for the PACE financing district,
designation of the City Official, amendment procedures and incorporation of the
“Report” for implementation procedures. The City has consistently provided support for
advancing energy efficiency and use of renewable sources of energy in government
operations, businesses and residential. This PACE program continues City support and
encouragement to become more energy efficient by offering special assessments on
commercial and industrial properties for certain energy projects.

Previously, the City has acted to support state enabling PACE legislation, authorized
grant funds to be used for program development and established a loan loss reserve
fund to leverage private funding for PACE projects at a lower interest rate. The projects
may be financed over a longer term, up to 10 years, than typical bank financing.

The resolution of intent found that financing of energy projects is a valid public purpose
because it furthers essential public and governmental purposes, including, but not
limited to, reduced energy costs, reduced greenhouse gas emissions, economic
stimulation and development, improved property valuation, and increased employment.

The PACE program report being adopted in this resolution covers all aspects of the
program, as required by Public Act 270 of 2010.

This resolution also establishes amendment procedures. The PACE program requires
that a new public hearing be conducted for substantive changes only.

This establishment of the PACE program and financing district is a foundational
component in the creation of a strong community energy program to meet City Council’s
Energy Challenge goal of a 8% reduction of community-wide greenhouse gas emissions
from 2000 levels by 2015.

..Staff

Prepared By: Andrew Brix, Energy Programs Manager

Reviewed By: Sue F. McCormick, Public Services Administrator

Approved By: Tom Crawford, Interim City Administrator

..Body

Whereas, The City is committed to preserving and improving the City’s natural and built
environment, protecting the health of its residents and visitors, and fostering its
economy;
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Whereas, City Council originally set greenhouse gas emission goals in May 2006, and
in resolution R-11-142 on April 17, 2011 set a new goal of an 8% reduction from 2000
levels by 2015;

Whereas, Energy efficiency, solar thermal, and photovoltaic technologies provide
citizens with reliable and clean energy, and reduce greenhouse gas emissions and local
reliance on imported and non-renewable energy;

Whereas, Existing state and federal incentives for renewable energy and energy
efficiency improvements to private property do not fully finance the cost of such
improvements;

Whereas, The City of Ann Arbor was selected by the U.S. Department of Energy in
2007 as a Solar America City committed to implementing solar energy throughout the
community;

Whereas, The U.S. Department of Energy (DOE) awarded the City an Energy Efficiency
Conservation Block Grant (EECBG) of $1,243,400.00, from which funding for this
project was appropriated in resolution R-09-501 on December 21, 2009;

Whereas, The US Department of Energy’s eligible measures for EECBG projects
include establishing a Property Assessed Clean Energy (PACE) Financing District, a
form of Sustainable Energy Financing;

Whereas, City Council approved the use of Energy Efficiency and Conservation Block
Grant funds as a loan loss reserve fund in resolution R-11-085 on March 7, 2011;

Whereas, City Council supported legislative measures which authorize municipalities to
establish PACE financing districts;

Whereas, City Council supported the efforts and activities of the City’s Energy Office to
promote state enabling legislation and develop a PACE program for the City; and

Whereas, The State of Michigan enacted the Property Assessed Clean Energy Act,
Public Act 270 of 2010 on December 14, 2010;

Whereas, The City Council found in resolution R-11-XXX on September __, 2011 that
financing of energy projects is a valid public purpose because it furthers essential public
and governmental purposes, including, but not limited to, reduced energy costs,
reduced greenhouse gas emissions, economic stimulation and development, improved
property valuation, and increased employment;

Whereas, The City intends to raise funds in manners as allowed under Public Act 270 of
2010 that are not general obligations of the City of Ann Arbor and may be repaid by
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special assessments on the property benefited, with the voluntary agreement of the
record owners; and

Whereas, The City has provided public notice and made the “Report” available to its
citizens and has held a public hearing allowing comment on September __, 2011.

RESOLVED, That the report, titled “Report on Proposed Property Assessed Clean
Energy Program,” which meets the requirements of Public Act 270 of 2010, is
incorporated by reference to this action; and

RESOLVED, The City establishes an Energy Financing District as stated in the
“‘Report;”

RESOLVED, The designated City Official for the PACE Program is the City
Administrator or their duly authorized designee; and

RESOLVED, That the City Administrator is authorized and directed to execute the
NEPA Categorical Exclusion on behalf of the City of Ann Arbor after approval as to form
by the City Attorney;

RESOLVED, That the City Administrator is further authorized and directed to take any
and all necessary actions to implement this Resolution, including the execution of any
supplemental administrative forms required by the Department of Energy after approval
as to form by the City Attorney;

RESOLVED, The City is granted the authority to levy PACE Assessments;

RESOLVED, That the City Administrator, or his/her designee, may, from time to time,
during the pendency of the Program, make such administrative, technical or procedural
modification to the Program and its procedures as are deemed necessary for continued
effective and efficient operation of the Program consistent with the goals established by
City Council; and

RESOLVED, The PACE Program begins implementation October x, 2011.
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The City of Ann Arbor will only fund projects thédll within the bounded categories in Part | beland,
moreover, are consistent with the limitations présd therein. This SOW applies to Activity 4,
Community Energy Efficiency Initiative, DE-SC00013

Part | — Bounded Categories

1. Conducting residential and commercial buildingergy audits, which include hiring technical
consultants to conduct such audits.

2. Establishment of financial incentive programs &mergy efficiency improvements, including
establishing Revolving Loan Funds that are limitedhe bounded categories within this Statement of
Work.

3. Provision of grants to nonprofit organizationsd agovernmental agencies for the purpose of
performing energy efficiency retrofits, providecth

. Projects Are Limited Toinstallation of insulation; installation of effent lighting; heating,
venting, and air conditioning (HVAC) and high-efeiacy shower/faucet upgrades; weather
sealing; the purchase and installation of ENERGYARBppliances; installation of solar powered
appliances with improved efficiency; and replacentérwindows and doors.

4. Development and implementation of energy efficieand conservation programs for buildings
and facilities within the jurisdiction of the emtitprovided that:

. Projects Are Limited To design and operation of the programs; identifythg most
effective methods for achieving the maximum paptition and efficiency rates; public education,
measurement and verification protocols; and ideatifon of energy efficient technologies.

5. Development and implementation of programs taseove energy used in transportation provided
that:

. Projects Are Limited Touse of flex time by employers; use of satelliterkvoenters;
development and promotion of zoning guidelines equirements that promote energy efficient
development; and synchronization of traffic signals

6. Development and implementation of building coaled inspection services, and associated training
and enforcement of such codes in order to suppmie ccompliance and promote building energy
efficiency.
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7. Projects to increase participation and efficjerates for material conservation programs.
8. Replacement of traffic signals and street ligiptvith energy efficient technologies.

9. Development, implementation, and installation @nin any government building of onsite
renewable energy technology, provided that:

. Projects Are Limited To

0 Solar Electricity/Photovoltaic — systems or unit eristing rooftops and parking shade
structures must be sized for the load of the padicbuilding it is installed on; or a 60 KW
system or smaller unit installed on the ground nithe boundaries of an existing facility.

0 Wind Turbine - 20 KW or smaller.
o0 Solar Thermal - system must be 20 KW or smaller.
o Solar Thermal Hot Water - such as appropriatelgdsior small buildings.

o Ground Source Heat Pump - 5.5-ton capacity or gmdtlorizontal/vertical, ground, closed-
loop system.

o Combined Heat and Power System - boilers sizedoppiptely for the buildings in which they
are located.

o Biomass Thermal - 3 MMBTUs per hour or smaller egstwith appropriate Best Available
Control Technologies (BACT) installed and operated.

Part Il - Integral Element Requirements and Other Conditions
The City of Ann Arbor, MI will not fund Projects &l would:

(1) Threaten a violation of applicable statutorggulatory, or permit requirements for environment,
safety, and health, including requirements of D@&/@ar Executive Orders;

(2) Require siting and construction or major exp@am®f waste storage, disposal, recovery, or treatm
facilities (including incinerators);

(3) Disturb hazardous substances, pollutants, oantnts, or CERCLA-excluded petroleum and natural
gas products that preexist in the environment ghelt there would be uncontrolled or unpermitted
releases; or

(4) Adversely affect environmentally sensitive nes®s. Environmentally sensitive resources include,
but are not limited to:
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()  Property (e.g., sites, buildings, structures, dbjecf historic, archeological, or architectural
significance designated by Federal, state, or lgoalernments or property eligible for
listing on the National Register of Historic Places

(i) Federally-listed threatened or endangerectiggeor their habitat (including critical habitat),
Federally- proposed or candidate species or tradiitdt, or state-listed endangered or threatened
species or their habitat;

(iif) Wetlands regulated under the Clean Water @& U.S.C. 1344) and floodplains;

(iv) Areas having a special designation such asfadg- and state-designated wilderness areas,
national parks, national natural landmarks, wildl atenic rivers, state and Federal wildlife
refuges, and marine sanctuaries;

(v) Prime agricultural lands;

(vi) Special sources of water (such as sole-soagéfers, wellhead protection areas, and other
water sources that are vital in a region); and

(vii) Tundra, coral reefs, or rain forests.
Waste Stream Conditions

The City of Ann Arbor, Mishall obtain a waste management plan addressintg waserated by a
proposed Project prior to the sub-grantee gengrathd disposing of sanitary or hazardous waste
This waste management plan will describe the reoifs plan to dispose of any sanitary or hazardous
waste (e.g., construction and demolition debrid,light bulbs, lead paint, lead ballasts, pipirmpfing
material, discarded equipment, debris, and ashegtoerated as a result of the proposed Proje&. Th
City of Ann Arbor shall make the waste manageméaih @nd related documentation available to DOE
on DOE’s request (for example, during a post-awaudit). The City of Ann Arbor, MI shall ensure
through specific contract terms that the Sub-recipicomplies with all Federal, state and local
regulations for waste disposal.

NHPA Conditions

Prior funding projects or awarding a sub-grantdd?roject, the City of Ann Arbor, Ml shall complyittv
Section 106 of the National Historic Preservatioct A;NHPA). If applicable, the Sub-recipient must
contact the State Historic Preservation Officer P&H, and the Tribal Historic Preservation Officer
(THPO). The City of Ann Arbor shall retain sufficie documentation to demonstrate that the Sub-
recipient has received required approval(s) fromm $HPO or THPO for the Project. The City of Ann
Arbor, MI shall deem compliance with Section 106 the NHPA complete only after it has this
documentation. The City of Ann Arbor, Ml shall neathis documentation available to DOE on DOE's
request (for example, during a post-award audit).

Cumulative Impacts, Connected Actions and Extraordiary Circumstances
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DOE’s CXs are not absolute. CXs do not apply tgdots that involve “extraordinary circumstances,”
connected actions, or cumulative impacts that naaselsignificant environmental impac&eel0 C.F.R.

§ 1021.410(b). If DOE grants a CX based on desarip in the recipient’'s RFP for EECBG grants, DOE
will base its decision on the lack of such “extdinary circumstances” and significant impacts. Tty

of Ann Arbor, MI shall review section 1021.410 amdist immediately contact DOE if it identifies a
Project that may involve “extraordinary circumstesit cumulative impacts or connected actions that
could have significant environmental impacts. Tgfic DOE will either subject the sub-grant for the
Project to NEPA review or the City of Ann Arbor Wéllect not to proceed with awarding the sub-grant.

Part Il

On the basis of City of Ann Arbor, MI assurancedtiis Project Activity Worksheet, DOE intends to
apply one or more CXs to the award for all Projetscribed in the recipient's RFP. However, because
DOE has only recently started employing this apga@ categorically excluding sub-grants, there may
be unforeseen circumstances that make it inap@tepto apply a CX to a Project(s) that meets &l th
Part | and Part Il requirements. DOE does not waisediscretion to decline to apply a CX for
projects/grants.

By signing below, Tom Crawford, Interim City Admstiator, for and on the behalf of the City of Ann
Arbor, MI acknowledges the preceding paragrapheegro all conditions in Parts I, 1l and 1ll, and
provides its assurance that all statements in tbp& Activity Worksheet and attachments are aateur
to the best of its knowledge.

FOR THE CITY OF ANN ARBOR

By:
Tom Crawford, Interim City Date
Administrator

Approved as to form and content

Stephen K. Postema, City Attorney atd
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STATE OF
COUNTY OF

The foregoing instrument was acknowledged before me this day of
, 20 , by , on behalf of

Notary Public
County,
Acting in County

My Commission Expires:
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Instructions

A Waste Management Plan must be submitted with your application. The plan must address
management of sanitary and/or hazardous waste generated by the proposed activities in
compliance with Federal NEPA regulatory requirements and State of Michigan regulatory
requirements.

The plan, at a minimum, should contain the following information:

1. Type(s) and estimated volume(s) of waste that the project proponent anticipates will be
generated.

2. The disposal path for each waste stream (e.g., landfill disposal, recycling, reuse).
More information on how to handle waste can be found at:

http://www.michigan.gov/deq/0,1607,7-135-3312 4123---,00.html OR

Contact the City of Ann Arbor at:
Phone: 734-99-GREEN

Website: www.a2gov.org/recycle

Email: recycle@a2qgov.org

You may use the following worksheet as your Waste Management Plan submittal, omitting the
“Date  Removed” column. Complete the “Date Removed” section and adjust the
“amount/quantity” disposed column during the completion of your energy project. Submit the
completed form with your documentation for the funds disbursement step.

16



Project Name::

Address of Energy Project

Description of Project Activity:

Amt. /
Date How & Where was Waste Disposed Qty.
Type of Waste Removed (Keep Documents) (Ton,
Each)
Construction | Hazardous / Date Company/Landfill name & address
/ Non Removed
Demolition Hazardous
Asphalt
Bricks
Concrete
Door
Fixtures
Electronic Hazardous / Date Company/Landfill name & address
Devices Non Removed
Hazardous
Glass
Windows
Hazardous Hazardous / Date Company/Landfill name & address
Waste Non Removed
Hazardous
Fluor. Lights
Ballast
w/PCB'’s
Paint
Cleaners
Caulking
(pre 1978)
Asbestos
Batteries
Thermostats
CFC’s
Metals Hazardous / Date Company/Landfill name & address
Non Removed
Hazardous
Scrap
HVAC units
Piping
Discarded

I#




Equip.

Organic Hazardous / Date Company/Landfill name & address
Materials Non Removed
Hazardous
Wood Debris
Other Hazardous / Date Company/Landfill name & address
Non Removed
Hazardous

Please keep a copy of this plan and waste disposal

documents for your records
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This Assessment Agreement (“Agreement”) is made and entered into as of this
day of , by and between the CITY OF ANN ARBOR, a Michigan
municipal corporation (“City”), having a principal place of business at 301 E. Huron St.,
Ann Arbor, Washtenaw County, Michigan 48107-8647 and
(“Property Owner”), having a principal place of

business at

* 7

A. City has established the Energy Challenge Program (the “Program”) pursuant
to which City may extend funds to property owners to finance the acquisition and
installation on their property of certain qualifying renewable energy systems and energy
efficient equipment. The purpose and method of administration of the special
assessments under the Program are described in the Report on Proposed Property
Assessed Clean Energy Program Report adopted by the City Council on September xx
2011, as it may be amended from time to time (the “Report”).

B. The Program is authorized by the State of Michigan, Act 270 of the Public
Acts of 2010 (the “Act”).

C. The Property Owner has submitted to the City an Ann Arbor Energy PACE
Program Application, Project Number , dated , 200___, a copy of
which is attached hereto as Exhibit “A” and incorporated herein by this reference (the
“Application”). The Application describes, among other things, the renewable energy
system and/or energy efficient equipment which is to be financed with the funds
described herein, and to be constructed on or installed in, on or under the property
commonly known as and as further described in Exhibit “B” attached
hereto and incorporated herein by this reference (the “Property”), and the City has

g



approved the Application in accordance with standards and procedures in the Report
and all applicable laws and regulations.

D. The Property Owner having indicated his/her/its intent to participate in the
Program, acknowledgement and agreement with the terms of participation in the
Program by executing this Agreement with the City and the expenditure of the funds
made available by the City to the Property Owner hereunder for the sole purpose of
financing the acquisition and [construction] [installation] in, on or under the Property of
the [renewable energy system] [energy efficiency equipment] described in the
Application (the “Equipment”) and reimbursement of the designated funding to the City
through a single lot Special Assessment in accordance with Ann Arbor City Code
Section 1:292. The Equipment and its construction on or installation in the Property is
collectively referred to herein as the “Work”.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and
other valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the parties agree as follows:

A* 12

1. Energy Improvement Assessment Agreement.

(a) Subject to the conditions set forth herein, City agrees to extend funds to Property
Owner in the amount not to exceed Dollars
$ ) (the “Assessment Amount”). Notwithstanding anything to the
contrary contained herein, the Assessment Amount shall not in any event exceed the
total of the actual cost of the Work plus applicable incurred and paid for
engineering/architect service fees, program fees, building permit fees and energy
analysis costs. The Assessment Amount shall be adjusted, if necessary, prior to the
disbursement of the Assessment Amount to the Property Owner and following the post-
completion inspection by the City’s Construction Services as described in Section 3
below, and shall be adjusted by the Energy Office Director (the “Director”) to an amount
equal to the actual cost of the Work plus allowable verified incurred and paid fees and
costs. Any adjustment of the Assessment Amount by the Director shall be made on the
basis of the best available written evidence of the actual cost of the Work and in the
exercise of the Director’s reasonable judgment. The Property Owner shall be solely
liable for the payment of all cost of the Work which exceeds the Assessment Amount.
The Property Owner agrees to complete the Work and to fund all costs associated with
such completion (which may be in excess of the Assessment Amount). This Agreement,
together with the Application, the Report and the documents and instruments attached
to or referenced in this Agreement and the Application are collectively referred to herein
as the “Energy Assessment Documents.”




(b) The term of the Assessment and this Agreement shall be ( ) years from the
date that the funds are disbursed to the Property Owner. For clarification, the levy and
collection of the Assessment (as defined in paragraph (d) below) as repayment of the
energy improvement and the interest accrued thereon is governed by the Ann Arbor City
Code, Section 1:292, and therefore, the levy and collection of assessment installments
(and the schedule of assessment installments described in paragraph (e) below and set
forth on Exhibit “C” of this Agreement) shall reflect installment due dates established to
comply with Ann Arbor City Code Section 1:292 and deadlines for levy and collection.

(c) Interest shall accrue on the unpaid principal balance of the Assessment Amount
from the date disbursed to Property Owner at the simple interest rate of __ percent (__
%) per annum or the maximum interest rate per annum permitted by law whichever is
less. . . Interest shall be computed on the basis of a three hundred sixty (360) day year

(d) The Property Owner promises to pay to the City, without deduction or offset, the
Assessment Amount and the interest accrued thereon as provided herein. The
repayment of the Assessment Amount and interest accrued thereon shall be repaid by
the Property Owner to the City by the payment of an assessment levied against the
Property pursuant to Ann Arbor City Code Section 1:292. In addition to the Assessment,
the Property Owner promises to pay to the City, without deduction or offset, an annual
assessment levied against the Property to pay costs incurred by the City which result
from the administration and collection of the Assessment (the “Annual Administrative
Assessment”). The Annual Administrative Assessment shall not exceed Fifteen Dollars
($15.00) per year and shall be in addition to any general administrative fee authorized in
connection with the collection of property taxes. The Assessment and the Annual
Administrative Assessment, and the interest and any penalties thereon shall constitute a
lien on the Property until they are paid. The installments of the Assessment and the
Annual Administrative Assessment (including principal and interest) shall be collected in
the same manner as any other special assessment levied by the City. The Property
Owner hereby expressly consents to the levy of the Assessment and the Annual
Administrative Assessment and the imposition of the lien on the Property as described
herein and in the Act.

(e) The amount of assessment installments that will be placed on the Property each
year is set forth in Exhibit “C” attached hereto and incorporated herein by this reference.

() The Assessment may be prepaid, in whole or in part, at any time during the term
of the Agreement. Prepayments shall be applied first to the accrued prorated monthly
interest from the date of the last installment payment made to the date of the
prepayment with the remainder of the prepayment applied to the unpaid principal...

2. Use of Proceeds.

All proceeds of the Assessment shall be used by Property Owner for the sole
purpose of paying for the actual costs and expenses of the Work on the Property, and in
connection therewith the Owner shall comply with all requirements set forth herein, in
the Energy Assessment Documents.

3. Disbursement Procedures.



(a) Notwithstanding anything to the contrary contained herein, the City shall have no
obligation to disburse the funds hereunder unless and until each of the following
conditions is satisfied or any such condition is expressly waived in writing by the
Director:

(i) The receipt by the Director of a written certification from Property Owner, and
each and every contractor(s), if any, that performed the Work, stating that the Work for
which disbursement is requested is complete, and the actual cost of such Work. Such
certification shall be in form and substance acceptable to the Director. The City shall not
be liable for any delay in disbursement resulting from failure by the Owner or its
contractors to timely submit the required certification. (i) An inspection of the Work by
the Ann Arbor Construction Services, and a determination by the Director that the Work
has been completed in full compliance with the requirements of the Energy Assessment
Documents.

(ii)) The receipt by the Director of such other documents and instruments as the
Director may require, including but not limited to, if applicable, the sworn statements of
contractor(s) and releases or waivers of lien substantially in the form attached hereto as
Exhibit _, (“Contractor’s Affidavit”) all in compliance with the requirements of applicable
law. Execution of a Contractor’s Affidavit shall be conclusive of contractor’'s agreement
with the final cost of the Work and receipt of payment in full for Work performed. (iv)
Property Owner has, as appropriate, executed and delivered to Director any other
documents or instruments pertaining to the Assessment or the Work as the Director may
require.

(v) Property Owner will at closing or within () business days of presentation
by the Director, execute, or require its contractor(s) to execute, any and all documents
or instruments required by the Energy Assessment Documents in connection with the
disbursement of the Assessment Amount.

(b) City Responsibilities.

() As of the date of disbursement of the funds, the Director shall have verified to the
extent reasonably possible each of the representations of the Property Owner
contained in the Energy Assessment Documents are true , and no Default (as defined in
Section 12 below) shall have occurred and be continuing.

(i) No stop payment or mechanic’s lien notice pertaining to the Work has been
served upon the City and remains in effect as of the date of disbursement of the
Assessment Amount.

4. Reports regarding the Work.

The Property Owner agrees, upon the request of Director, to promptly deliver to the
Director, or, if appropriate, cause its contractor(s) to promptly deliver to Director, a
written progress report regarding the Work.

5. Property Owner Representations and Warranties

Owner warrants that each representation and warranty set forth below is true,
accurate and complete as of the date of this Agreement to the best of his/her knowledge
(a) Formation; Authority.



(i) If Owner is anything other than a natural person as defined by Michigan law, it has
complied with all laws and regulations concerning its organization, existence and the
transaction of its business, and is in good standing in each state in which it conducts its
business.

(i) Property Owner is the fee title owner of the Property and is authorized to execute,
deliver and perform its obligations under the Energy Assessment Documents, and all
other documents and instruments delivered by Property Owner to the City in connection
therewith and will provide documentation of that authority if requested.

(iii) This Agreement and the Application have been duly executed and delivered to
the City by Property Owner and are valid and binding upon and enforceable against the
Property Owner in accordance with their terms, and no consent or approval of any third
party, which has not been previously obtained by the Property Owner, is required for the
Property Owner’s execution thereof or the performance of its obligations contained
therein.

(iv) Property Held In Trust; Representations. If the Property is owned, in whole or in
part, in Trust, , the Trustee(s) have, in accordance with the authority granted under the
terms of the Trust, individually and on behalf of the Trust, affirmed the foregoing
representations and warranties and all reports, documents, instruments, information
and forms of evidence that have been delivered to City on behalf of the Trust concerning
the Assessment are accurate, correct and sufficiently complete to give City true and
accurate knowledge of their subject matter.

(b) Compliance with Law.

() To the best of Property Owner’s knowledge, the Property is and has been owned,
used and occupied in compliance with all presently applicable federal, state and local
laws and regulations, including the protection of health and the environment.

(i) Property Owner has not received written notice that any contamination was ever
present on the Property, except as identified in the Owners Statement (if applicable).

(i) There are no claims, litigation, proceedings, inquiries, investigations, dispute
pending or to the best of the Property Owner’s knowledge, unrecorded easements or
rights or claims of easement, restrictions, agreements, covenants, encumbrances or
boundary line disputes, gaps, encroachments or overlaps in respect to the Property

(iv) Neither Property Owner nor the Property is in violation of, and the terms and
provisions of the Assessment Documents do not conflict with, any regulation or
ordinance, any order of any court or governmental entity, or any building restrictions or
governmental requirements affecting Property Owner or the Property.

(c) Execution; No Violation or Default .

(i) Neither the terms and provisions of the Energy Assessment Documents, the
execution and delivery of the Energy Assessment Documents by Property Owner, nor
the performance by Property Owner of its obligations contained therein, violates or shall
violate or result in a breach of or a default (with notice or lapse of time or both) under
any contract, document, agreement or other legal instrument which the Property Owner
is a party or the Property is bound.



(d) Lawsuits. There are no lawsuits, tax claims, actions, proceedings, investigations
or other disputes pending or threatened against Property Owner which would prohibit
execution of the Energy Assessment Documents or impair, or may likely impair in the
future, Property Owner’s ability to perform its obligations hereunder.

(e) Accuracy of Declarations, Survival. All representations and warranties made by
the Property Owner in the Energy Assessment Documents shall be deemed to have
been made against as of the Closing Date. Property Owner agrees to defend and
indemnify the City against and hold it harmless from and against any and all claims,
demands, liabilities, costs, expenses, penalties, damages and losses, including, but not
limited to, reasonable attorneys’ fees and disbursements, resulting from any
misrepresentation or breach of the warranties set forth in the Energy Assessment
Documents. The representations, warranties, obligations and covenants of the
Property Owner set forth in the Energy Assessment Documents shall survive Closing for
the period of the Assessment.(f) Notice of Change in Circumstances. Property Owner
shall immediately notify the Director if any of the foregoing representations and/or
warranties ceases to be true and correct. On receipt of such notice, the Director may
elect to take any action he/she deems in the best interest of the City to preserve the
City’s rights under the Energy Assessment Documents. Property Owner agrees to
cooperate with, and execute any document or other legal instruments required by the
Director in connection with the Assessment.

6. Property Owner’s Covenants.

Property Owner has read, understands and warrants to keep each of the following
covenants:

(a) Completion of Work and Maintenance of Equipment. Property Owner shall, or
shall cause its contractor(s) to, promptly commence construction of the Work as defined
in Report and Application Package, and diligently continue such Work to completion, in
a good and workmanlike manner and in accordance with sound construction and
installation practices. Property Owner shall maintain the Equipment in good condition
and repair in accordance with manufacturer's recommendations and industry standards
(b) Compliance with Law and Agreements. In commencing and completing the Work,
Owner shall, and shall require his/her contractor(s) as a term of any contract for the
Work, comply with all existing and future laws, regulations, orders, building restrictions
and requirements of, and all agreements with and commitments to, all governmental,
judicial and legal authorities having jurisdiction over the Property or the Work, and with
all recorded instruments, permits, licenses, agreements, and covenants and restrictions
affecting the Property.

(c) Permits, Licenses and Approvals. Property Owner shall properly obtain, comply
with and keep in effect all permits, licenses and approvals which are required to be
obtained from any governmental authority in order to commence and complete the
Work. Property Owner, upon the request of the Director, shall promptly deliver copies of
all such permits, licenses and approvals to the Director.



(d) Site Visits; Examination of Records and Documents. Property Owner grants City,
its employees, agents and representatives the right to enter and visit the Property during
regular business hours, after giving reasonable notice to the Property Owner, for the
purposes of:

(i) Observing the Work during construction and installation,

(i) An annual visual inspection for each year during the term of the Agreement to
verify that the Equipment is still affixed to the Property, and

(i) Any additional number of visits each year during the term of the Agreement, “for
cause.” For purposes of this Agreement “for cause” is defined as any circumstance as
determined by the Director to negatively impact the terms and conditions of this
Agreement.

(iv) City will make reasonable efforts during any site visit to avoid interfering with
Property Owner’s use of the Property. Property Owner agrees to be available and fully
cooperate, subject to advance notice, with City’'s employees, agents and representatives
to expedite their performance of any site visit or the preparation of any report thereon.

(v) Property Owner shall also allow City to examine and copy records and other
documents of Owner, at the City’s expense, which relate to (A) the Work during its
construction and installation and (B) the continued maintenance and repair of the
Equipment.

(vi) City is under no duty to visit the Property, or observe any aspects of the Work, or
examine any records, and City shall not incur any obligation or liability by reason of not
making any such visit or examination. Any site visit, observation or examination by City
shall be solely for the purposes of protecting City’s rights under the Energy Assessment
Documents.

(e) Protection Against Lien Claims. Property Owner shall promptly pay or otherwise
discharge any claims and liens for labor done and materials and services furnished to
the Property in connection with the Work. Property Owner shall have the right to contest
in good faith any claim or lien, provided that it does so diligently and without delay in
completing the Work. Should Property Owner elect to contest any claim or lien in
connection with the Work, he/she shall provide notice of such contest and any
settlement thereof.

(f) Insurance. Property Owner, or Property Owner’s contractor under the terms of the
contract for Work, shall provide, maintain and keep in force at all times

() during the term of construction or installation (e.g. until the Work is completed and
final permit issued (if applicable), builder’s all risk property damage insurance on the
Property, with a policy limit equal to the full replacement cost of the Work, and

(i) property insurance covering the Property, including coverage for the replacement
cost (without deduction for depreciation) of the Equipment.

(g) Certification and Reporting.

(i) Property Owner shall promptly complete and return to City an annual certification
with respect to the Equipment and the Property, and ownership thereof. The annual
certification will be provided by the City to the Property Owner and in all respects shall
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be in form and substance as determined by the City in its sole discretion, for the
purposes of protecting City’s rights under the Assessment Documents. The Certification
will include, at minimal, the requirement that the Property reaffirm all representations
and warranties made at Closing remain true and correct.

(i) Property Owner shall submit to the City twice per year monthly utility bills for the
purposes of tracking energy savings. An exception to this required is granted to rental
properties where the tenant pays the utilities.

(h) Notification of Material Events. Property Owner shall promptly notify City in
writing of

(i) any voluntary or involuntary bankruptcy proceeding (reorganization or liquidation)
filed with respect to Property Owner,

(i) any making of an assignment for the benefit of creditors with respect to Property
Owner’s assets,

(iii) the appointment of a trustee or receiver with respect to Property Owner’s assets
in bankruptcy or any other similar proceeding under law for relief of debtors,

(iv) any indictment or conviction of Property Owner, or if Property Owner is not an
individual, of any officer, manager, managing member, general partner, or principal of
Property Owner, or Trustee for the Property for embezzlement, fraud, or criminal or
dishonest acts,

(v) if the Property Owner is not an individual any change in corporate organization of
Property Owner,

(vi) if Property Owner is not an individual, any dissolution of Property Owner,

(vii) receipt by Property Owner of any notice of by a government entity in connection
with the Property and its condition (e.g. blight, dangerous building/condemnation, public
nuisance) , or

(viii) receipt by Property Owner of any eminent domain offer with respect to the
Property from any governmental entity or of any notification of the commencement of
any eminent domain proceeding with respect to the Property by any governmental
entity.

(i) Notices. Owner shall promptly notify City in writing of any Default under this
Agreement, or any event which, with notice or lapse of time or both, would constitute a
Default hereunder.

7. Completion of the Work.

Subject to Section 12(h), Borrower agrees to complete the Work on or before

, 20__. (“Completion Date”) For purposes of this Agreement “completion”
is defined as the issuance of a final permit (if required) and “completion date” is defined
as 90 days after the execution of this Energy Assessment Agreement. The Property
Owner and City may mutually agree in writing to an alternate Completion Date or an
extension of the Completion Date for good cause, which basis for a determination of
good cause shall be within the sole discretion of the Director, and provide any requested
evidence that all payments for Work have been made and all permit requirements have
been fulfilled.
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8. Mechanic’s Lien and Stop Notices.

In the event of the filing of a stop notice or the recording of a mechanic’s lien
pursuant to applicable law of the State of Michigan against the Property and relating to
the Work, Director may summarily refuse to make any disbursement of the Assessment
Amount until receipt of an appropriate bond in the amount in dispute. In the event
Property Owner fails to furnish Director a bond causing such stop notice or lien to be
released within ten (10) days of notice from Director to do so, such failure shall be
deemed a material breach of the Agreement and at the option of City constitute a
grounds for termination of this Agreement. Property Owner shall promptly deliver to
Director copies of all such notices or liens when received and any supporting
documentation in connection therewith including any correspondence received prior to
or during the pendency of and directly relating to the stop notice or mechanic’s lien.

9. Indemnification.

(a) Owner shall indemnify, defend, protect, and hold harmless the City and any and
all agents, employees, attorneys and representatives of the City (collectively, the “City
Parties”), from and against all losses, liabilities, claims, damages (including
consequential damages), penalties, fines, forfeitures, costs and expenses (including all
litigation costs and attorney’s fees) and any demands of any nature whatsoever related
directly or indirectly to, or arising out of or in connection with,

(i) the Energy Assessment Documents,

(i1) the disbursement of the Assessment Amount,

(i) the Work,

(iv) the Equipment,

(v) any breach or Default by Property Owner under the Energy Assessment
Documents,

(vi) the Assessment and the Annual Administrative Assessment, and

(vii) any other fact, circumstance or event related to City’s extension and
disbursement of the funds to Property Owner or Property Owner’s performance of its
obligations under the Energy Assessment Documents (collectively, the “Liabilities”),
regardless of whether such Liabilities shall accrue or are discovered before or after the
disbursement of the Assessment Amount.

(b) The indemnity obligations described in this Section 9 shall survive the
disbursement of the Assessment Amount, the repayment of the Energy Improvement,
the transfer or sale of the Property by the Property Owner, and the termination of this
Agreement.

(c) Nothing in this Section 9 shall be construed to relieve the City from liability to
Property Owner for City’s own negligence or the negligence of City employees, agents
or representatives.

10. Wavier of Claims.

For and in consideration of the City’s execution and delivery of this Agreement,
Property Owner, for his/her/itself and for its successors-in-interest to the Property and
for any one claiming by, through, or under the Property Owner , hereby waives the right
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to recover from and fully and irrevocably releases the City Parties from any and all
claims, obligations, liabilities, causes of action, or damages, including attorneys’ fees
and court costs, that Property Owner may now have or hereafter acquire against any of
the City Parties and accruing from or related to

(i) the Assessment Documents,

(i) the disbursement, delay of disbursement or withholding of the Assessment
Amount,

(iii) the performance of the Work,

(iv) the Equipment,

(v) any damage to or diminution in value of the Property that may result from the
Work,

(vi) any personal injury or death that may result from the Work,

(vi) the selection of manufacturer(s), dealer(s), supplier(s), contractor(s) and/or
installer(s), and their action or inaction with respect to the Work or the Equipment,

(vii) the merchantability and fitness for any particular purpose, use or application of
the Equipment,

(vii) the amount of energy savings resulting from the Work and the Equipment,

(ix) the workmanship of any third parties, and

(x) any other matter with respect to the Program.
Property Owner agrees that this release shall apply to all unknown and unanticipated
claims, obligations, liabilities, injuries, causes of action, and damages resulting from or
in connection with (i) through (x) above as well as those now disclosed.

The waivers and releases by Property Owner contained in this Section 10 shall
survive the disbursement of the Assessment Amount, the repayment of the Energy
Improvement, the transfer or sale of the Property by the Property Owner, and the
termination of this Agreement.

11. Further Assurances.

The Property Owner shall execute any further documents or instruments consistent
with the terms of this Agreement, including documents and instruments in recordable
form, as City shall from time to time find necessary or appropriate to effectuate its
purposes in entering into this Agreement and making the funds available.

12. Events of Default.

(a) Subject to the further provisions of this Section 12, the failure of any
representation or warranty of the Property Owner contained herein to be correct in all
material respects, or the failure or delay by Property Owner to perform any of its
obligations under the terms or provisions of the Energy Assessment Documents, shall
constitute a default hereunder (“Default”). The Property Owner must immediately
commence to cure, correct, or remedy such failure or delay and shall complete such
cure, correction or remedy with reasonable diligence, but in any event, within the time
set forth in Sections 12(c) and (d) below, as applicable.



(b) The City shall give written notice of default to Property Owner, specifying the
default complained of by the City and specifying the period by which the default is to be
cured or the City advised why such default cannot be cured The Property Owner shall
be expected to cure such default within thirty (30) days unless another period is
specified in the City’s Notice of Default. Delay in giving such notice shall not constitute
a waiver of any default nor shall it change the time required to cure the default.

(c) If any Default occurs, and remains uncured after the period specified by which the
default was to be cured then upon the election of City,

(i) if there has been no disbursement of the Assessment Amount, this Agreement shall
terminate and, except as otherwise expressly provided herein, the parties have no further
obligations or rights hereunder, or

(ii) if the Assessment Amount has been disbursed in whole or in part, City may terminate
its obligations to make any further disbursement of the Assessment Amount and exercise
any or all of the rights and remedies available to it under applicable law, at equity or as
otherwise provided herein.

(ii) the City may, on the recommendation of the Director, extend the time specified
to cure the Default prior to exercising its right to terminate under (i) and (ii) above on
evidence of the Property Owner’s diligently, continually, and in good faith works to effect
a cure as soon as possible. However, in no event shall City be precluded, at any time
during the extension granted, after notice to the Property Owner, from exercising
remedies if its security becomes or is about to become materially jeopardized by any
failure to cure a default.

(d) Any and all costs and expenses incurred by the City in pursuing its remedies
hereunder shall be additional indebtedness of the Property Owner to the City hereunder,
and shall be secured as provided in the Act or deducted from disbursement if approved
by the Director. If the City terminates the Agreement prior to disbursement of the
Assessment Amount, the Property Owner remains responsible for any costs or
expenses incurred by the City in connection with or resulting from termination of this
Agreement and the City shall have the right to pursue all available legal remedies in
connection with those costs and expenses.

(e) Except as otherwise expressly stated in this Agreement, the rights and remedies
of the City are cumulative, and the exercise of one or more of such rights or remedies
shall not preclude the exercise by the City, at the same time or different times, of any
other rights or remedies for the same Default or any other Default. No failure or delay by
City in asserting any of its rights and remedies as to any Default shall operate as a
waiver of any Default or of any such rights or remedies, or deprive the City of its rights to
institute and maintain any actions or proceedings which it may deem necessary to
protect, assert or enforce any such rights or remedies.

13. Force Majeure . Performance of the covenants and conditions imposed upon
Property Owner hereunder with respect to the commencement and completion of the
Work shall be excused while and to the extent that, Property Owner is prevented from
complying therewith by war, riots, strikes, lockouts, action of the elements, accidents, or
acts of God beyond the reasonable control of the Property Owner; provided, however,
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that such event is not caused by the fault, negligence or misconduct of Property Owner;
and provided, further, as soon as the cause or event preventing compliance is removed
or ceases to exist the obligations shall be restored to full force and effect and Property
Owner shall immediately resume compliance therewith and performance thereof.

14. Compliance with Local, State and Federal Laws.

Property Owner shall perform the Work, or cause the Work to be performed, in
conformity with all applicable laws, including all applicable federal, state and local
occupation, safety and health laws, rules, regulations and standards. Property Owner
agrees to indemnify, defend and hold the City Parties harmless from and against any
cost, expense, claim, charge or liability relating to or arising directly or indirectly from
any breach by or failure of Property Owner or its contractor(s) or agents to comply with
such laws, rules or regulations. The indemnification obligations described in this Section
13 shall survive the disbursement of the Assessment Amount, the repayment of the
Energy Improvement, and the termination of this Agreement.

15. Severability.

Each and every provision of this Agreement is, and shall be construed to be, a
separate and independent covenant and agreement. If any term or provision of this
Agreement or the application thereof shall to any extent be held to be invalid or
unenforceable, the remainder of this Agreement, or the application of such term or
provision to circumstances other than those to which it is invalid or unenforceable, shall
not be affected thereby, and each term and provision of this Agreement shall be valid
and shall be enforced to the extent permitted by law.

16. Notices.

All notices and demands shall be given in writing by certified mail, postage prepaid,
and return receipt requested, or by personal delivery (by recognized courier service or
otherwise). Notices shall be considered given upon the earlier of (a) personal delivery or
(b) two (2) business days following deposit in the United States mail, postage prepaid,
certified or registered, return receipt requested. Notices shall be addressed as provided
below for the respective party; provided that if any party gives notice in writing of a
change of name or address, notices to such party shall thereafter be given as
demanded in that notice:

To City:

City of Ann Arbor

301 East Huron.

Ann Arbor, M| 48107

Attention: Energy Office Director

To Owner:
[insert name and address]

17. No Waiver.



No disbursement of the Assessment Amount shall constitute a waiver of any
conditions to the City’s obligation to make further disbursements nor, in the event
Property Owner is unable to satisfy any such conditions, shall any such waiver have the
effect of precluding the City from thereafter declaring such inability to constitute a
Default under this Agreement. No disbursement of the Assessment Amount based upon
inadequate or incorrect information shall constitute a waiver of the right of City to receive
a refund thereof from Property Owner.

18. Governing Law, Choice of Forum.

This Agreement will be governed and controlled in all respects by the laws of the
State of Michigan, including interpretation, enforceability, validity and construction,
excepting the principles of conflicts of law. The parties submit to the jurisdiction and
venue of the Circuit Court for Washtenaw County, State of Michigan, or, if original
jurisdiction can be established, the United States District Court for the Eastern District of
Michigan, Southern Division, with respect to any action arising, directly or indirectly, out
of this Agreement or the performance or breach of this Agreement. The parties stipulate
that the venues referenced in this Agreement are convenient and waive any claim of
non-convenience.

19. Amendment of Agreement.

No modification, rescission, waiver, release or amendment of any provision of this
Agreement shall be made except by a written agreement executed by the Property
Owner and City.

20. City May Assign; Role of the City.

City, at its option, may

(i) assign any or all of its rights and obligations under the Assessment and this
Agreement, and

(ii) pledge and assign its right to receive the Assessment, the Annual Administrative
Assessment, and the repayment of the Assessment and any other payments due to the
City hereunder, without obtaining the consent of the Property Owner.

21. Property Owner Assignment Prohibited.

In no event shall Owner assign or transfer any portion of this Agreement or Owner’s
rights or obligations under the Agreement without the prior express written consent of
City, which consent may be granted or withheld at the sole and absolute discretion of
the City.

22. Relationship of Property Owner and City.

The relationship of Property Owner and City pursuant to this Agreement is that of
debtor and creditor and shall not be or be construed to be a joint venture, equity
venture, partnership, or other relationship. If there is more than one person as defined
by Michigan law with a property interest in the Property, the obligations hereunder and
the relationship therewith of all persons having an interest in the Property shall be
deemed joint and several.

23. Time of Essence.



Time is of the essence of this Agreement and of each and every provision hereof.
24. Special Termination.

Notwithstanding anything to the contrary contained herein, this Agreement shall
terminate and be of no further force or effect if the Property Owner has submitted to the
Director a notice of its decision to cancel this transaction on or prior to the date and time
described in the Notice of Right to Cancel which was delivered to the Property Owner
upon its execution of this Agreement.

25. No Third Party Beneficiary Rights.

This Agreement is entered into for the sole benefit of Property Owner and City and,
subject to the provisions of Sections 9, 10 and 20, no other parties are intended to be
direct or incidental beneficiaries of this Agreement and no third party shall have any right
in, under or to this Agreement.

26. Entire Agreement.

This Agreement, together with any affixed exhibits, schedules or other
documentation, constitutes the entire understanding between the City and the Property
Owner with respect to the subject matter of the Agreement and it supersedes, unless
otherwise incorporated by reference herein, all prior representations, negotiations,
agreements or understandings whether written or oral. Neither party has relied on any
prior representations, of any kind or nature, in entering into this Agreement.

IN WITNESS WHEREOF, Owner City:
and City have entered into this CITY OF ANN ARBOR, a
Agreement as of the date and year first Michigan municipal corporation
above written. By:
Property Owner:
Name:
Title:

Date of Execution
, 20

Approved as to form

City Attorney
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